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ARTICLE I 

DEFINITIONS 

Unless the context clearly indicates otherwise, the following 
terms used in this Declaration are defined as follows: 

Section 1.01 - Allowable Charges. "Allowable Charges" shall mean 
the costs, late charges and interest in the amounts permitted by 
Section 1366(c) of the California Civil Code which may be 
recovered by the Association when any Assessment becomes 
delinquent which, as of the date hereof, permits (i) reasonable 
costs incurred in collecting delinquent Assessments including 
reasonable attorneys' fees, (ii) a late charge not exceeding ten 
percent (10%) of the delinquent Assessments or Ten Dollars 
($10 . 00), whichever is greater, and (iii) interest on all sums 
imposed in accordance with this Section, including the delinquent 
Assessment, reasonable costs of collection and late charges, a 't 
an annual percentage rate not to exceed twelve percent (12%) 
interest, commencing thirty (30) days after the Assessment 
becomes due. 

Section 1 . 02 - Annexation Property. ".ZI.Jmexation Prope rty" shall 
mean and refer to that real property in the Town of Danville, 
County of Contra Costa, State of California, described as Tract 
Map No. 6736, including the portion thereof resubdiv ided under 
Tract 7148 filed in Book 336, Pages 1 to 9, inclus ive , of Maps, 
records of said County excepting therefrom the Initial Covered 
Property. 

Section 1.03 - Annexed Property. "Annexed Property" shall mean 
and refer to any property that is described in a Supplementary 
Declaration that has been recorded in the Official Records and 
has become a part of the Covered Property. 

Section 1. 04 - Architectural Committee. "Architectural 
Committee" shall mean and refer to the committee or committees 
provided for in .the Article hereof entitled "Architectural 
Control." 

Section 1.05 - Articles and Bylaws. "Articles" and "Bylaws " 
shall mean and refer to the Articles of Incorporation and Bylaws 
of the Association as the same may from time to time be duly 
amended. 

Section 1.06 - Assessments. "Assessments" shall mean each of the 
charges levied by the Board pursuant to the provisions of the 
Association Management Documents for the purposes indicated 
below: 

(a) Cable Television Service Assessment for cable television 
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services ~hich may be levied against an Owner who has subscribed 
for such services; 

(b) Capital Improvement Assessment levied against each Owner 
in any calendar year applicable to that year only for the purpose 
of defraying, in whole or in part, the cost of, any installation, 
construction or replacement of a described capital Improvement 
upon the Nonexclusive Use Common Area to the extent the same is 
not covered by Reconstruction Assessments, including the 
necessary fixtures and personal property related thereto; 

(c) Penalty Assessment levied against an Owner as a monetary 
penalty as a disciplinary measure for failure of such Owner to 
comply with the provisions of the Association Management 
Documents or as a means of reimbursing the Association for costs 
incurred by the Association in the repair of damage to the 
Nonexclusive Use Common Area for which the Owner was allegedly 
respons ible or bringing such Owner and his Lot into compliance· 
with the provisions of the Association Management Documents; 

(d) Reconstruction Assessment levied against each Owner to 
cover the cost to the Association for the repair, replacement or 
reconstruction o f any portion or portions of the Insured 
Improvements pursuant to the provisions of the Article ent itled 
"Destruction of Improvements" of this Declaration; 

(e) Regular As ses sme n t levied against each Owne r for suc h 
Ov.rne r's proport ionate share of the e s timate d Common Expenses for 
the forthcoming fiscal ye ar; 

(f) Special Assessments levied against all Owners to cover 
the cost of any action or undertaking on behalf of the 
Association which is not specifically covered under any othe r 
Assessment . In the event the Association undertakes to provide 
materials or services which benefit a particular Owner, such 
Ov.rner in accepting such materials and services agrees that the 
cost thereof shall also be a Special Assessment; and 

(g) Special Benefits Assessment levied against the Owners of 
Lots 57, 58 and 59 of Tract Map No. 6736 representing such 
Owners' proportionate share of the estimated Special Benefits 
Expenses for the forthcoming fiscal year. The Board shall 
distribute to each such Owner a proforma operating statement or 
budget for the upcoming fiscal year which shall estimate the 
total Special Benefits Expenses to be incurred for such fiscal 
year, and shall determine the amount of the Special Benefits 
Assessment, and the installments thereof, to be paid by each such 
Owner. 

Section 1.07 - Association. "Association" shall mean and refer 
to Vista Tassajara Homeowners Association, a nonprofit mutual 
benefit corporation incorporated under the laws of the State of 
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California, its successors and assigns , for the purpose of 
managing the Covered Property. 

Section 1.08 - Association Management Documents. "Association 
Management Documents" shall mean and refer to the Articles, 
Bylaws, Architectural Standards, Declaration, Supplementary 
Declaration and the Association Rules and any amendments to any 
of the foregoing. 

Section 1.09 - Association Property. "Association Property" 
shall mean and refer to the real property and the Improvements 
thereon owned in fee, by easement or leased from time to time by 
the Association. The Association Property within the Initial 
Covered Property is described as Parcels Band E of Tract Map 
No. 67 36. 

Section 1.10 - Association Rules. "Association Rules" shall mean 
rules adopted, amended and repealed from time to time by the 
Board pursuant to the Article entitled "Discipline of Members" of 
the Bylaws. 

Section 1 . 11 - Board . 
of the Association. 

"Board" shall mean the Board of Directors 

Section 1.12 - Budget. "Budget" s·hall mean an itemized written 
estimate of the income and Common Expe nses of the Association 
prepared from time to time pursuant to the provisions of the 
Bylaws. 

Section 1 .13 - California Statutes. "California statutes" 
(Sections of the California Civil Code, Business and Professions 
Code, Code of Civil Procedure or Corporations Code) when 
referenced in any of the Association Management Documents shall 
mean each such statute or any successor statute thereof. 

Section 1 . 14 - Common Area. "Common Area" shall mean and refer 
to the Covered Property ex~epting therefrom the Lots. 

Section 1.15 - Common Driveway. "Common Driveway" shall mean and 
refer to that portion of Lot 57 of Tract Map No. 6736 described 
on Tract Map No. 6736 as "Private Access Easement " for the use of 
the homeowners of Lots 57, 58 and 59 of said Tract No. 6736. 

Section 1.16 - Common Expenses. "Common Expenses" shall mean and 
refer to the actual and estimated costs or amounts established by 
the Board to be paid for: 

(a) maintenance, management, operation, repair and 
replacement of the Common Area except any portion thereof that is 
required to be maintained by the Owners pursuant to the 
provisions of this Declaration; 

08/11/89 10532-00013 
302\89080004.CCR 

4 



(b) unpaid Assessments; 

(c) management and administration of the Association, 
including, but not limited to, c o mpensation paid by the 
Association to managers, accountants, attorneys and employees; 

(d) to the e xtent not metered or billed to Owners, 
utilities, trash pickup and disposal, gardening and other 
services which generally benefit and enhance the value and 
desirability of the Covered Property; 

(e) premiums on all insurance and fidelity bonds maintained 
by the Association pursuant to the Article entitled "Insurance" 
of this Declaration (except for fidelity bonds obtained by a 
management agent for its officers, employees and agents) ; 

(f) adequate reserves to cover the deductible amounts of any 
insurance policies maintained by the Association and for the 
periodic maintenance, repair and replacement of Improvements 
maintained by the Association pursuant to this Declaration, 
including reserves for replacements for structural elements and 
mechanical equipment of recreational or other facilities 
maintained by the Association; 

(g) taxes paid by the Assoc iation; 

( h) d ischarge o f any lie n or e ncumbrance l e v ied agains t the 
As soc i ation Property or portio ns thereof; 

( i) expe nses i nc urre d by commi ttees establ i shed by the 
Board; 

(j) securit y sys tems or services ins t alle d by o r contracted 
for by t he Associatio n; and 

(k) other expenses incurred by the Association f o r a ny 
reason whatsoeve r in connectio n with the Commo n Area, o r the 
costs of any other item or items designated by the Association 
Management Documents, or in furtherance of the purposes of the 
Association or in the discharge of any duties or powers of the 
Association. 

Section 1.17 - Common Facilities. "Common Facilities" shall mean 
and refer to the Improvements upon the Nonexclusive Use Common 
Area. 

Section 1.18 - County. "County" shall mean and refer to the 
County of Contra Costa, Sta te of California. 

Section 1.19 - Covered Property. "Cover ed Property" shall mean 
and refer to the real property development consisting of the 
Initial Covered Property and, subsequent to the annexation ' 
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thereof, any Annexed Property. The Covered Property is a common 
interest development as defined in Section 13Sl(c) of the 
California Civil Code which is being developed as a planned 
development. 

Section 1.20 - Declarant. "Declarant" shall mean and refer to: 

(a) Standard Pacific, L.P., a Delaware limited partnership, 
its successors and assigns, by merger, consolidation or by 
purchase of all or substantially all of its assets; and 

(b) any person or entity, his or its successors and assigns, 
to which the foregoing Declarant has assigned any or all of its 
rights and obligations by an express assignment which may be 
incorporated into a recorded instrument including but not limited 
to a deed, lease, option agreement, land sale contract or 
assignment as the case may be, transferring such interest if such 
assignee agrees in writing with Oeclarant to accept such 
assignment . 

Section 1.21 - Declaration. "Declaration" shall mean and refer 
to this Declaration of Covenants, Conditions and Restrictio ns as 
it may be amended from time t o t ime. 

Se ction 1. 22 - Development. "Development" shall mea n and refer 
to the Initial Covere d Property and the Annexat i on Property . 

Sec tion 1.23 - DRE . "DRE" shall mean and r efer to the 
Department of Rea l Estate of the State of Cal i f o rnia . 

Se c tion 1.24 - Emergency Vehicle Ac ces s Easeme nt Area . 
"Emerge ncy Veh i c le Access Ea s eme nt Are a " shall me an a nd refer to 
those portions of Lots 30 and 31 o f Tract Map No . 6736 described 
on said tract map as "Emerge ncy Vehicle Access Easeme nt " or 
"E.V.A.E". 

Se ction 1.25 - Exclusive Use Common Area. "Exclusive Use Common 
Area" shall mean those portions of the Common Area the exclusive 
use of which, subject to the rights of the Association and 
Declarant, has been granted to the Owner or Owners of particular 
Lots. Exclusive Use Common Areas shall be created pursuant to 
the Section entitled "Exclusive Use Common Areas" of the Article 
entitled "Easements and Rights" of this Declaration. 

Section 1.26 - Exhibit. "Exhibit" shall mean and refer to any 
document so designated herein and attached hereto or so 
designated in a Supplementary Declaration and attached thereto 
and each of such Exhibits is by this reference incorporated in 
this Declaration or such Supplementary Declaration . 

Section 1.27 - Federal Agencies . "Federal Agencies" shall mean 
and refer to collectively one or more of the following agencies 
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to the ext_ent that any such agency is a Mortgagee, Owner, or 
insurer or guarantor of a Mortgage within the Covered Property 
and the following letter designation for such agencies shall mean 
and refer to respectively the agency specified within the 
parentheses following such letter designation: FHA (Federal 
Housing Administration), FHLMC (Federal Home Loan Mortgage 
Corporation), FNMA (Federal National Mortgage Association), GNMA 
(Government National Mortgage Association), VA (Veterans 
Administration). 

Section 1 .2 8 - Final Subdivision Public Report. "Final 
Subdivision Public Report" shall refer to that report issued by 
the DRE pursuant to Section 11018.2 of the California Business 
and Professions Code. 

Section 1.29 - Improvement. "Improvement" shall mean all: 

(a) structures and appurtenances thereto of every type and 
kind, including but not limited to, buildings, out buildings, 
walkways, sprinkler and sewer pipes or lines, garages, carports, 
swimming pools and other recreational facilities, roads, 
driveways, parking areas, fences, screens, screening walls, 
retaining walls, awnings, patio and balcony covers, stairs , 
decks, landscaping, hedges, slopes, windbreaks, the exterior 
surfaces of any visible struct ure, trees and shrubs, pole s, 
signs, solar or windpowered energy systems or equipment , and 
water softene r or heater or air conditioning and heating fixtures 
and equipment; 

(b) the demolition or destruction by voluntary action of any 
structure or appurtenance thereto of every type and k .ind.; 

(c) the grading, excavation, filling, or similar dis turbance 
to the surface of the land including, without limitation, change 
of grade, change of ground level, change of drainage pattern or 
change of stream bed; 

(d) landscaping, planting, clearing, or removing of trees, 
shrubs, grass, or plants; and 

(e) any change or alteration of any Improvement including 
any change of material, exterior appearance, color or texture. 

Section 1 . 30 - Local Government. 
and refer to the Town, if any, i n 
located. If the Covered Property 
"Local Government" shall mean and 

"Local Government" shall mean 
which the Covered Property is 
is not located within a Town, 
refer to the County. 

Section 1.31 - Lot and Original Lot. "Lot" shall mean and refer 
to a lot shown on the most recently filed tract map describing 
such lot or a parcel shown on the most recently filed parcer map 
describing such parcel covering any portion of the Covered 
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Property and filed for record in the County as such lot or parcel 
may be adjusted from time to time by any recorded lot line 
adjustment. "Original Lot" shall mean and refer to each lot 
within the Initial Covered Property as such lot is shown on Tract 
Map No. 6736 and subsequent to the annexation thereof, each lot 
shown on the tract map or each parcel shown ow the parcel map 
that was filed for record in the County and specifically 
referenced and described in the Supplementary Declaration by 
which such property was annexed to the plan of the Declaration, 
as such Original Lot may be adjusted from time to time by any 
recorded lot line adjustment. Lot or Original Lot shall not 
include any Association Property. 

Section 1. 32 - Member. "Member" shall mean and refer to every 
person or entity who is an Owner including Declarant so long as 
Declarant continues to be an owner. 

Section 1. 33 - Mortgage and Mortgagee. "Mortgage" and 
"Mortgagee" shall mean and refer respectively to any duly 
recorded mortgage or deed of trust encumbering a Lot and t he 
holder of the mortgagee's or beneficiary's interest under any 
such Mortgage. "First Mortgage" and "First Mortgagee " shall mean 
and refer respectively to a Mortgage which has priority over all 
other Mortgages encumbering a specific Lot and the holder of any 
such First Mortgage. 

Section 1. 34 - Nonexclusive Use Common Area. "Nonexclusive Use 
Common Area" shall mean and refer to the real property and 
amenities owned or managed by the Association for the com:mor, use 
of all Owners. The Nonexclusive Use Conunon Area within the 
Initial Covered Property shall consist of the Common Area 
excepting therefrom any Exclusive Use Conunon Area. 

Section 1.35 - Official Records. "Official Records" shall mean 
the Official Records in the Office of the County Recorder of the 
County. 

Section 1. 36 - Owner. "Owner" shall mean and refer to one or 
more persons or entities who are alone or collectively the record 
owner of a fee simple title to a Lot, including Declarant, 
excluding those having any such interest merely as security for 
the performance of an obligation. If a Lot has been sold under a 
land sale contract in which the State of California is the 
vendor, then the vendee shall be deemed to be the Owner of such 
Lot. 

Section 1.37 - Phase. "Phase" shall mean and refer to each 
increment of the Covered Property on which the DRE has issued a 
Final Subdivision Public Report. "First Phase" shall mean the . 
first of any such Phases to have had a conveyance of a Lot which 
requires the delivery of a Final Subdivision Public Report.' 
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Section 1.38 - Special Benefits Area. "Special Benefits Area" 
shall mean and refer to that portion of the Covered Property 
described as Lots 57 , 58 and 59 of Tract Map No. 6736. 

Section 1.39 - Special Benefits Expenses . "Special Benefits 
Expenses" shall mean and refer to the actual and estimated costs 
or expenses incurred by the Association for the maintenance, 
repair and replacement (including reasonable reserves as deemed 
appropriate by the Board) of Improvements upon the Common 
Driveway for the exclusive benefit of the Owners within the 
Special Benefits Area. 

Section 1.40 - Supplementary Declaration. "Supplementary 
Declaration" shall mean a writing annexing additional property 
extending the plan of this Declaration to such additional 
property. 

Section 1. 41 - Town. "Town" shall mean and refer to the 
incorporated Town of Danville, California, a municipal 
corporation of the State of California. 
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ARTICLE II 

THE ASSOCIATION 

Section 2.01 - General Duties and Powers . Subject to the 
limitations and restrictions enumerated in the- Association 
Management Documents, including without limitation, the Article 
entitled "Mortgagee Protection" of the Declaration and the 
Article entitled "Powers, Duties and Limitations " of the Bylaws, 
the Association, through the Board, shall have the duty and 
obligation to manage and maintain the Covered Property pursuant 
to the provisions of the Association Management Documents, and in 
the performance of such duties and obligations shall have all of 
the powers of a nonprofit mutual benefit corporation permitted by 
California statute as set forth in Corporations Code Section 
7140, Code of Civil Procedure Section 374 and Civil Code Section 
136 3. Such powers, duties and obligations are more part i cular.ly 
described elsewhere in the Association Management Documents but 
include, without limitation, the duty and obligation to manage · 
and maintain real and personal property in which the Association 
holds an interest, the power to borrow money and mortgage 
Association Property, dedicate or transfer all or any portion of 
the Association Property, establish special tax assessment 
districts, grant permits, licenses and easements on , over and 
under the Associatio n Property, sell real or personal property 
belonging to the Ass ociation and enter upon any Lot as necessary 
in the e vent of any emergency involving illness, maintenance and 
repairs, or as may otherwise be necessary in the performance of 
such powers , duties and obligations. The foregoing power of the 
Association shall include the right to join with the D9clarant in 
the execution of any lot line adjustment and to accept title to 
additional property or to quitclaim all right, title and interest 
in and to any Association Property as necessary to transfer title 
in accordance with any lot line adjustment provided that such lot 
line adjustment and the resulting conveyance are made (i) for the 
purpose of eliminating encroachments due to engineering errors or 
errors in construction of any Improvements upon any of the 
affected property, (ii) to permit changes in the development plan 
in circumstances where such changes are the result of topography, 
obstruction, hardship, aesthetic or other environmental 
conditions, (iii) are the requirement of a regulatory agency, 
(iv) do not have a significant negative impact upon the 
Association or the Owners, or (v) to transfer the burden of 
management and maintenance of any Association Property which in 
the reasonable judgment of the Board is generally inaccessible or 
is not likely to be of any particular use or benefit to the 
Owners. 

Section 2.02 - Association to Defend. In the event that a 
lawsuit is filed against all or substantially all of the Owners , 
or a lien is levied against all or substantially all of the ' 
Covered Property, the Association, upon a majority vote of the 
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Owners named as defendant s or those Owners whose property is 
covered by the lien, shall defend sucti lawsuit or cause such lien 
to be removed. The costs of such litigation or removal shall be 
a Special Assessment against all Owners joined as defendants in 
such lawsuit or whose property is covered by the lien, provided, 
however, in the event that an insurance carrier is obligated to 
provide such defense under a policy of insurance carried by the 
Association, the Associat ion shall be relieved of the obligation 
to provide such defense. Nothing contained herein shall in any 
way limit the rights of any Owner or Owners to retain counsel of 
their choice to represent them in such lawsuit at their own 
expense. In such event such Owner or Owners shall not be 
relieved of liability for the Special Assessment provided for in 
this Section. 

Section 2.03 - Membership. Membership of Owners shall be 
appurtenant to and may not be separated from the interest of such 
Owner in any Lot. A Member may own more than one membership in 
the Association by complying with the qualifications of 
membership as to more than one (1) Lot . 

Section 2.04 - Transfer. The membership held by any Owner shall 
not be transferred, pledged or alienated in any way, except that 
such membership shall automatically be transferred to the 
transferee of the interest of an Owner required for membership. 
Any attempt to make a prohibited trans fer is void and will not be 
ref lected upon the books and records of the Association. The 
Association shall have the right to record the transfer upon th~ 
books of the Association without any further action or consent by 
the transferring Owner. 

Section 2.05 - Delegation of Membership Rights. A Member who 
has leased or sold his Lot to a contract purchaser under an 
agreement to purchase shall be entitled to delegate to such 
lessee or contract purchaser, as applicable, his membership 
rights in the Association. Such delegation shall be in writing 
and must be delivered to the Board before such lessee or contract 
purchaser may vote . However, the lessor or contract seller shall 
remain liable for all charges and Assessments attributable to his 
Lot as long as such lessor or contract seller continues to be an 
Owner . 

Section 2.06 - Classes of Membership. The Association shall 
have two (2) classes of voting membership . 

Class A. Class A Members shall be all Owners with the 
exception of the Declarant until the Class B membership has been 
converted to Class A membership, and after such conversion all 
Owners shall be Class A Members. 

Class B. The Class B Member shall be Declarant . The Class~ 
membership shall forever cease and be converted to Class A ' 
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membership on the happening of either of the following events, 
whichever pccurs earlier: 

(a) the second anniversary of the original issuance of the 
most recent ly issued Final Subdivision Public Report for a Phase 
of the Devel opment ; or 

(b) t he fourth anniversary of the original issuance of the 
Final Subdivision Public Report for the First Phase of the 
Development. 

Section 2.07 - Voting Power. Class A Members shall be entitled 
to o ne (1) vote for each Original Lot owned and the Class B 
Member shall be entitle d to three (3) votes for each Original Lot 
owned . In the event an Original Lot has been split into more 
than o ne Lot, the vote for such Original Lot may be allocated to 
the Owners of such Original Lot i n an agreeme n t which is approved 
in writing by the Board and recorded in the Official Records . . 
When more than one person owns a portion of the interest in a Lot 
required for membership, each such person shall be a Me mber and 
the vote for such Lot shall be exercised as they amo ng themselves 
determine, but in no event shall the total number of votes for 
each Original Lot exceed the total number permitted for such 
Original Lot as provided in this Section . The Association may, 
but shall not be obliged to, refuse to recognize the vote or 
written assent of any such co-Owner, except the vote or writter. 
assent of the co-Owner designated in a writing executed by all of 
such co-Owners and delivered ta the Association. 

Section 2.08 - Voting Rights. All voting r ights shall be 
subject to the restrictions and limitations provided in the 
Association Management Documents. A Member's right to vote shall 
vest immediately upon the date Regular Assessments are levied 
against the Lot of such Member. Except as provided in the 
Article entitled "Enforcement of Bonded Obligations" of the 
Declaration, wherever a provision of the Association Management 
Documents requires the approval of Members other than Declarant, 
it shall be deemed to mean: 

(a) as long as there is a Class B membersh ip, the vote of 
the prescribed percentage of the total voting power of each class 
of membership; and 

(b) after the Class B membership has been conve r ted to Class 
A members hip, the vote of t he prescribed percentage of the total 
voting power of the Association as well as the vote of a 
prescribed percentage of the total voting power of Members other 
than Declarant. 

Section 2 . 09 - Approval of All Members. Unles s elsewhere 
otherwise specifically provided in the Association Management 
Documents, any provision of the Association Management Doc uments 
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which requires the vote or written consent of either the voting 
power of the Association or of Members other than Declarant shall 
be deemed satisfied by the following: 

(a) the vote in person or by proxy of the specified 
percentage of all of the votes which are entitled to be cast. 
Said vote shall be at a meeting duly called and noticed pursuant 
to the provisions of the Bylaws dealing with annual or special 
meetings of the Members; and 

(b) written consents signed by the specified percentage of 
all of the votes which are entitled to be cast. Said vote by 
written consent shall be solicited pursuant to the procedu res 
provided in the Bylaws. 

Nothing in this Section or in any other provision of any of the 
Association Management Documents shall preclude Members from 
assenting to the amendment of any of the Association Management 
Documents by joining in the execution of, or attaching their 
written consent to, such amendment. 

Section 2.10 - Certificate Evide ncing Approval. The certificate 
of any officer or officers authorized by resolution of the Board 
or of the president and secretary certifying that the required 
voting power of the Association has approved the execut ion, 
delivery and/or recordation of an amendment to any of the 
Association Management Documents, a Supplementary Declaration or 
any other document requiring the approval of the voting pow~ r ~f 
the Association shall be deemed conclusive proof thereof . 
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ARTICLE III 

ASSESSMENTS 

Section 3.01 - Agreement to Pay. Subject to limitations contained 
in the Association Management Documents, the Association, through 
its Board, shall fix, establish and collect from time to time 
Assessments sufficient to perform its obligations under the 
Association Management Documents . Each Owner, including the 
Declarant to the extent Declarant is an Owner as defined herein, 
is deemed to covenant and agree to pay such Assessments to the 
Association. 

Section 3.02 - Collection and Disbursement. All funds of the 
Association may be commingled so that the Association may qualify 
for higher yielding accounts at banking or savings and loan 
institutions as long as the accounting records of the Association 
reflect deposits and disbursements in a manner that will insure 
that the funds collected as Capital Improvement Assessments, 
Reconstruction Assessments, Regular Assessments and Cable 

~ Television Service Assessments will be used only for the purposes 
for which such funds were collected. 

Section 3.03 - Maximum Assessments. 

(a) Regular Assessment. The Board may not, without the 
vote or written assent of Members constituting a q uorum, casting 
a maj o rity of the votes at a meeting or election of the 
Association, impose a Regular Assessment pe r Original Lot which 
is more than twenty percent (20i) greater than the Regular 
As sessment for the immediately preceding fiscal year. 

(b) Assessment for Other Acts or Undertakings. In any 
fiscal year, the Board may not, without the vote or written 
assent of Members constituting a quorum, casting a majority of 
the votes at a meeting or election of the Assoc iation, levy an 
Assessment to defray the costs of any action or undertaking on 
behalf of the Association which in the aggregate exceed five 
percent (5%) of the Common Expenses of the Association for that 
fiscal year. 

(c) Quorum and Meeting. For purposes of this Section, a 
quorum mea ns more than fifty percent (50%) of the voting power of 
the Association. Any meeting or election of the Association for 
the purposes of complying with this Section shall be conducted in 
accordance with Chapter S (commencing with Section 7510) of Part 
3, Division 2 of Title 1 of the California Corporations Code and 
Section 7613 of the California Corporations Code. 

(d) Emergency Situations. Notwithstanding any other 
provision contained in this Section, the Board may increase, 

08/09/89 10532-00013 
302\89080004.CCR 

14 



Assessments necessary for emergency situations. For purposes of 
this Section, an emergency situation is any one of the following: 

(i) an extraordinary expense required by an order of a 
court; 

(ii) an extraordinary expense necessary to repair or 
maintain the Covered Property or any part of it for which 
the Association is responsible where a threat to personal 
safety on the property is discovered; and 

(iii) an extraordinary expense necessary to repair or 
maintain the Covered Property or any part of it for which 
the Association is responsible that could not have been 
reasonably foreseen by the Board in preparing and 
distributing the Budget. However, prior to the imposition 
or collection o( an Assessment under this subdivision , th.e 
Board shall pass a resolution containing written fi ndings as 
to the necessity of the extraordinary expense involved and· 
why the expense was not or could not have been reasonably 
foreseen in the budgeting process, and the resolution shall 
be distributed to the Members with the notice of Assessme nt. 

In the event the Board shall determine that the estimate of total 
charges for the current year is or will become inadequate to meet 
all Common Expenses for any reason, it shall then immediately 
determine the approximate amount of such inadequacy, issue a 
supplemental estimate of the Common Expe nses, and to the extent 
permitted in this Section de termine the r evised amount of the 
Regular Assessment and the installments thereof, if applicable, 
allocable to each Original Lot, and the date or dates when due. 
In the event the amount budge ted to meet Common Expenses for the 
then current year proves to be excessive in light of the actual 
Common Expenses, the Board in its discretion may either reduce 
the amount of the Regular Ass e ssment or may abate collection of 
Regular Assessments as it deems appropriate except that as long 
as the Declarant is offering Lots for sale pursuant to a Final 
Subdivision Public Report, the Regular Assessment may not be 
decreased by ten percent (10%) or more without the express 
written consent of the Declarant and the DRE. 

Section 3.04 - Assessment Allocation. Regular Assessments, 
Capital Improvement Assessments, Reconstruction Assessments and 
Special Assessments levied against all Original Lots for an act 
or undertaking of the Association not covered under Regular 
Assessments and Capital Improvement Assessments shall be fixed at 
an equal amount for each Original Lot. Special Benefits 
Assessments shal l be fixed at an equal amount for each Lot within 
the Special Benefits Area. In the event an Original Lot has been 
subdivided into more than one Lot, the Assessment for such 
Original Lot shall be allocated by the Board to the Owners ' 
thereof unless the Owners of such Original Lot agree upon an 
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allocation in an agreement which is approved in writing by the 
Board and recorded with respect to such Original Lot in the 
Official Records. In the event the Board elects to contract with 
a cable television service company to provide service for the 
benefit of Owners, Cable Television Service Assessments shall be 
levied against Owners who have subscribed with-the Association 
for such services. 

All Assessments may be collected at intervals selected by the 
Board except that Regular Assessments which include reserves for 
the replacement of Improvements required to be maintained by the 
Association must be paid in regularly scheduled installments. 

Section 3.05 - Certificate of Payment. The Association shall, 
upon demand, furnish to any Owne,r liable for Assessments a 
certificate in writing signed by an authorized agent of the 
Association or by the president setting forth whether the 
Assessments on such Owner's Lot have been paid, and the amount of 
delinquency, if any. A reasonable charge may be collected by the 
Board for the issuance of these certificates. Such certificates 
shall be conclusive evidence of payment of any Assessment therein 
stated to have been paid. 

Section 3.06 - Exempt Property. 

(a) Declarant and any other Owner of a Lot which does not 
include a structural Improvement for human occupancy shall be 
exempted from the payment of that portion of the Regular 
Assessment which is for the purpose of defraying expenses and 
reserves directly attributable to the existence and the use of 
the structural Improvements. The exemption may include , but 
shall not be limited to, the portion of such Regular Assessment 
attributable to (i) roof replacement, (ii) exterior maintenance, 
(iii) walkway and carport lighting, (iv) refuse disposal, and (v) 
domestic water supplied to the dwelling unit upon the Lot. 

Any exemption for the payment of Regular Assessments 
attributable to dwelling units shall be in effect only until the 
earliest to occur of the following events: 

(i) notice of completion of the structural 
Improvements has been recorded; 

(ii) occupation or use of the dwelling unit; 

(iil) completion of all elements of the residential 
structures which the Association is obliged to maintain; or 

(iv) upon request of the Oeclarant if necessary to 
comply with any regulations of any of the Federal Agen~ies. 
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The Declarant and any other Owner shall be e xempted 
from the payment of that port ion of any Assessment whic h is for 
the purpose of defraying e xpenses and reserves directly 
attribu table to the existence and use of a Common Facility that 
is not complete at the time Assessments commence. Any exemption 
from the payment of Assessments attributable to Commo n Facilities 
shal l be in effect only until the earliest of the following 
events: 

(i) a notice of completion of the Common Facility 
has been recorded ; 

(ii) the Common Facility has been placed into use; 
or 

(iii) upon request of t he Declarant if necessary to 
comply with any regulations of any of the Federal Agencies . 

(b) All properties dedi cated to and accepted by, or 
otherwise owned or acquired by, a public authority shal l be 
exempt from the Assessments created herein. 

Section 3.07 - Date o f Commencement. The Regular Assessments 
shall commence with respect to all Lots in a Phase on the first 
day of the month following the first conveyance of a Lot wi thin 
such Phase. The first Regular Assessment shall be adjusted 
acco rding to the number o f months remaining in the fiscal year. 
Spec ial Benefits Assessments shall commence with respect to Lo~s 
within the Spec ial Benefits Area on the first d~y of thg month 
following the first conveyance of a Lot within the Special 
Be nef its Area. 

All other Assessments may be levied against an Owner when Regu l ar 
Assessments have commenced against such Owner's Lot. 

Section 3 .08 - No Offsets. All Assessments shall be payable in 
the amount specified by the Assessment and no o ffsets against 
such amount shall be permitted for any reason. 

Section 3.09 - Homestead Waiver. Each Owner, to the extent 
permitted by law, does hereby waive, to the extent of any liens 
created pursuant to this Declaration, whether such liens are now 
in existence or are created at any time in the future, the 
benefit of any home stead or exemption laws of the State of 
California now in effect ·o r in effect from time to time 
hereafter. 

Section 3.10 - Delinquency . Any Assessment provided for in this 
Declaration which is not paid shall be delinquent fifteen ( 15) 
days after such Assessment was due (the "delinquency date") and 
Allowable Charges may be recovered i f an Assessment becomes 
delinque n t. The Association may at its option, and without' 
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waiving the right to judicially f orec l ose its lien against t he 
Lot, pursue any available remedies, including, without 
limitation, bringing an action at law against the Owne r 
personally o bligated to pay the same, and/or upon compliance with 
the notice provisions set forth i n the Section entitled "Personal 
Obligation; Lien " of this Article, to foreclose the lien against 
such Owner's Lot under the power of sale granted herein. Each 
Owner vests in the Assoc iatio n, or its assigns, the right and 
power t o bring all actions at law or any lien foreclosure 
against such Owner or other Owners f or the collection o f such 
delinquent Assessments. 

Section 3. 11 - Limitation on Fees . The Association shall comply 
with Section 1366.1 and 1368(c) of the California Civil Code and, 
until such Sections are amended to provide otherwise, shall not : 

(a} impose o r collect an Assessment, penalty o r fee that 
exceeds the amount necessary for the purposes for which it is 
levied; and 

(b) impose or collect any Assessment, penalty, or fee in 
connectio n with a transfer of title or any other interest except 
the Ass oc iation's actual c ost to change its records and that 
authorized in connection with Section 6.0l(n) of the Bylaws to 
provide copies of Association Manageme nt Documents, copies of 
financial statement s and statements of unpaid Assessme nts and 
Allowable Charges . 

Section 3 .12 - Personal Obligation; Lien. An J\ssessme nt and any 
Allowable Charges shall be a personal obligation and d~bt of the 
Owner of the Lot at the time the Assessment or Allowable Charges 
are levied. The amount of the Assessment , plus any Allowable 
Charges, shall be a lien on the Owner's Lot from and after the 
time the As sociation causes to be recorded in t he Official 
Records a notice of delinquent ~ssessme nt which shall state (i} 
t he amoun t of the Asse s s me nt and Allowable Charges, (ii) a 
description of the Owner's Lot against which the Assessment a.nd 
Allowable Charges are levied, (iii) the name of the record Owner 
o f the Lo t against which t he lien is imposed, and (iv) in orde r 
for the lien to be enforced by nonj udicial foreclosure as 
hereinafter provided, the name and address of the trustee 
authorized by the Association to enforce the lien by sale. The 
notice of delinquent assessment shall be signed by the officers 
authorized for such purpose by resolution of the Board or by the 
president of the Association. Upon payment of the sums specified 
in the notice of delinquent assessment, the Association shall 
cause to be recorded a further notice stating the satisfaction 
and release of the lien thereof. A lien created pursuant to this 
Section shall be prior to all other liens recorded subsequent to 
the notice of delinquent assessment, except (i) all taxes, bonds, 
assessments and other levies which, by law, would be superior · 
thereto, and (ii} the lien or charge o f any First Mortgage.' 
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Section 3 .. 13 - Not Subject to Lien. Penalty Assessments and 
Allowable Charges incurred in connection with delinquent Penalty 
Assessments may not be characterized nor treated as an 
Assessment which may become a lien against an Owner's Lot 
enforceable in accordance with the Section entitled "Foreclosure 
Sale" of this Article. Nothing in this Declaration, however, 
shall prevent the Association from bringing an action at law or 
in equity against an Owner to collect Penalty Assessments. 

Section 3.14 - Foreclosure Sale. Said lien created pursuant to 
this Article may be enforced in any manner permitted by law, 
including sale by the court, sale by the trustee designated in 
the Notice of Delinquent Assessment, or sale by a trustee 
substituted pursuant to Section 2934a of the California Civil 
Code. Any sale by a trustee provided for above is to be 
conducted in accordance with the provisions of Sections 2924 et 
seq. and Section 1367 of the California Civil Code applicableto 
the exercise of powers of sale in mortgages and deeds of trust. 
Upon the affirmative vote of a majority of the voting power of 
the Association, the Association, through its duly authorized 
agents, shall have the power to bid on the Lot, using 
Association funds, or funds borrowed for such purpose, at the 
sale, and to acquire and hold, lease, mortgage and conve y the 
same. Nothing in this Section prohibits actions agains t any 
Owner to recover sums for which a lien is created purs uant to 
this Article or prohibits the Association from taking a deed in 
lieu of foreclosure. 

Section 3 . 15 - Subordination of Assessment Liens . The lien o f t he 
Assessme nts and Allowable Charges provided for in t h i s 
Declaration shall be subordinate to the lien of any Firs t 
Mortgage upon any Lot. The foreclosure of any lien prov ide d f o r. 
in this Article for the payment of Assessments and Allowab le 
Charges shall not operate to affect or impair the lien o f a First 
Mortgage and the foreclosure of the lien of a First Mo rtgage or 
the sale under a power of sale included in such Firs t Mortgage 
(such events being hereinafter referred to as "Events of 
Foreclosure") shall not operate to affect or impair such 
Assessment lien, except that any persons who obtain an interest 
through any of the Events of Foreclosure, and the successors in 
interest, shall take title free of such Assessment lien or any 
personal obligation for said charges as shall have accrued up to 
the time of any of the Events of Foreclosure, but subject to the 
Assessment lien for all said charges that shall accrue subsequent 
to the Events of Foreclosure . Notwithstanding the foregoing, any 
such delinquent Assessments that were extinguished pursuant to 
this paragraph may be reallocated and assessed to all Lots as a 
Common Expense. 

A First Mortgagee's rights pursuant to this Section shall not be 
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affected by the failure of such First Mortgagee to deliver a 
notice to .the Board . 

The lien of the Assessments and Allowable Charges as aforesaid 
shall also be subordinate to the interests of the Department of 
Veterans Affairs of the State of California as the vendor under 
its Cal - Vet loan .contracts to the same extent that the said liens 
are made subordinate to the liens or charges of First Mortgages 
as provided above. 
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ARTICLE IV 

ARCHITECTURAL CONTROL 

Section 4.01 - Architectural Committee. The Architectural 
Committee shall consist of not fewer than three (3) nor more than 
five (5) persons as fixed from time to time by resolution of the 
Board . The Declarant shall initially appoint the Architectural 
Committee. The Declarant shall retain the right to appoint, 
augment or replace all members of the Architectural Committee 
until one (1) year after the date of the issuance of a Final 
Subdivision Public Report covering the Initial Covered Property . 
The Declarant shall retain the right to appoint, augment or 
replace a majority of the members of the Architectural Committee 
until five (S) years after the date of the issuance of said Final 
Subdivision Public Report, or until ninety percent (90%) of the 
Lots within the Development have been conveyed by the Dec laran_t, 
whichever shall first occur at which time the right to appoint, 
augment or replace all members of the Architectural Committee 
shall automatically be transferred to the Board . As long as 
Declarant has the right to appoint some but not all of the 
members of the Architectural Committee, the Board shall have the 
right but not the obligation to fill the remaining vacancies on 
the Architectural Committee. Persons appointed by the Board to 
the Architectural Committee must be Members ; however, persons 
appointed by Declarant to the Architectural Committee need not be 
Members, in Declarant's sole discretion. The address of the 
Architectural Cornmittee shall be the address est.abiishe d fo r 
giving notice to the Association. Such address shall b e t h~ 
place for the submittal of plans and specifications a nd the p lace 
where the current Architectural Standards shall be kept . 

Section 4.02 - Architectural Standards. The Board may, from time 
to time, adopt and promulgate Architectural Standards to be 
administered through the Architectural Committee. The 
Architectural Standards may include among other things those 
restrictions and limitations upon the Owners set forth ~elow : 

(a) time limitations for the completion of the Improvements 
for which approval is required pursuant to the Architectural 
Standards; 

(b) conformity of completed Improvements to plans and 
specifications approved by the Architectural Committee; 

(c) such other limitations and restrictions on Improvements 
as the Board in its reasonable discretion shall adopt, including, 
without limitation, the regulation of the placement , kind, shape, 
height, materials, species and location of any Improvement; and . 

(d) a description of the Improvements which, if completed in 
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conformity with the Architectural Standards, do not require the 
approval of the Architectural Committee. 

Section 4.03 - Functions of Architectural Committee. 

(a) It shall be the duty of the Architectural Committee to 
consider and act upon proposals or plans submitted pursuant to 
the terms of the Declaration or the Architectural Standards, and 
to perform such other duties delegated to it by the Board. 

(b) The Architectural Committee may delegate its plan review 
responsibilities to one or more members of such Architectural 
Committee . Upon such delegation, the approval or disapproval of 
plans and speci fications by such persons shall be equivalent to 
approval or disapproval by the entire Architectural Committee. 

(c) The Architectural Committee may, from time to time, 
subject to the approval of the Board, adopt, amend and repeal 
Architectural Committee Rules, may require the prepayment of a · 
deposit to be applied toward the payment of any Special 
Assessment levied by the Board if such Owner fails to restore any 
portion of the Covered Property to a clean and attractive 
condition and may assess a reasonable fee as appropriate for the 
type and nature of the Improvement, to cover the cost of 
inspections that may be necessary to insure compliance and in 
connection with the review of plans and specifications for 
proposed Im~rovements, including without limitation, a procedure 
for approval of preliminary plans and drawings, as well as final 
approval , the number of sets of plans to be submitted, and may 
require such detail as it deems proper, including witho ut 
limitat ion, floor plans, site plans, elevati0n drawings, and 
descriptions or samples of exterior material and colors. Unless 
any such rules are complied with, such plans and specifications 
shall be deemed not submitted. 

Section 4.04 - Approval. 

(a) No Improvements shall be made upon the Covered Property 
except in compliance with plans and specifications therefor which 
have been submitted to and approved by the Architectural 
Committee except as may otherwise be provided in the 
Architectural Standards or in any Supplementary Declaration. 

(b) The Architectural Committee shall review plans and 
specifications submitted · for its approval as to style, exterior 
design, appearance and location and shall approve such plans and 
specifications only if it deems that the proposed Improvement 
will not be detrimental to the appearance of the Development as a 
whole; that the Improvement complies with the Architectural 
Standards; that the appearance of any Improvements will be in 
harmony with the surrounding structures; that the construction of 
any I mprovement will not detract from the beauty and ' 
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attractiveness of the Development or the enjoyment thereof by the 
Owners; and that the upkeep and maintenance of any Improvement 
will not become a burden on the Association. The Architectural 
Committee (i) may determine that such Improvement cannot be 
approved because of its effect on existing drainage, utility or 
other easements, (ii) may require submission of additional plans 
and specifications or other information or materials prior to 
approving or disapproving plans and specifications submitted, or 
(iii) may condition its approval of plans and specifications for 
any Improvement on such changes therein as it deems appropriate 
such as, and without limitation, the approval of such 
Improvements by a holder of an easement which may be impaired 
thereby or upon approval of any such Improvement by the 
appropriate governmental entity. Any Architectural Committee 
approval conditioned upon the approval by a governmental entity 
shall not imply the Association is enforcing any government codes 
or regulations, nor shall the failure to make such conditional 
approval imply that any such governmental agency approval is not 
required. 

~ (c) In the event the Architectural Committee fails to 
approve or disapprove plans and specifications within thirty (30) 
days after the same have been duly submitted in a c co::::-dance with 
any rules regarding such submission adopted by the Archi t e c tura l 
Committee , such plans and specifications will be deemed a pproved . 

(d) I f for any reason an ins pe c tion ha s no t been made withi n 
f o rty-five (45 ) days of notificatio n by thG Owne r o f the 
complet ion of an Improveme nt or the O-,,rr1Gr r e que s ti ng suc h 
inspection has not been notified o f any noncompliance within 
thirty (30) days after such inspection , the I mpr ovement shal l be 
d e emed to be completed in substa ntial c o nformance wi th appro~ed 
plans and spe c if ications. 

Section 4.05 - Nonliability for Approval. Plans and 
specifications are not approved for (a) engineering design , ( b) 
compliance with zoning and building ordinances , and other 
applicable statutes, ordinances or governmental rules or 
regulations, (c) · compliance with the requirements of any public 
utility, (d) any easements or other agreement, or (e) 
preservation of any view and by approving such plans and 
specifications neither the Architectural Committee, the members 
thereof, the Association, the Owners, the Board nor Declarant, 
nor agents, employees, attorneys or consultants of any of the 
foregoing, assume liability or responsibility therefor, or for 
any defect in any Improvement constructed from such plans and 
specifications or for any obstruction or impairment of view 
caused or created as the result of any Improvements approved by 
the Architectural Committee. 

Section 4.06 - Appeal. In the event plans and specifications 
submitted to the Architectural Committee are disapproved thereby, 
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the party or parties making such submission may appeal in writing 
to the Board. The written request shall be received by the Board 
not more than fifteen (15) days following the final decision of 
t he Architectural Conunittee . The Board shall submit such request 
to the Architectural Committee for review, whose written 
recommendations are to be submitted to the Board. Within forty
five (45) days following receipt of the request for appeal, the 
Board shall render its written decision . The failure of the 
Board to render a decision within said forty- five (45) day period 
shall be deemed a decision in favor of the appellant. 

Section 4.07 - Evidence of Approval. As provided elsewhere in 
the Association Management Documents, the Declarant is not 
subject to the provisions of the Association Management Documents 
pertaining to architectural control. Any Improvements 
constructed by the Declarant shall automatically be in compliance 
with the Association Man agement Documents and shall not be 
subject to further architectural control until and unless there 
has been a change or alteration made by a successor in title to 
the Declarant as to any Lot in the material, texture, color or 
appearance of any such Improvement upon such Lot . Normal 
maintenance, repair or reconstruction by any successor in title 
to the Declarant in the event o f a des t r uction, in substantial 
conformance with the Improvements c onstructed by the Decla r ant , 
s hall not be deeme d to be an Impr oveme n t t ha t requ i res a pproval 
pursuant to the provisions of this Art icle . The Architec tural 
Committee of the Association s hall provide to any Owner , 
purchaser , Mo r tgagee or pros pective Mortgagee of a Lot who has 
submitted a written request therefor a statement as to the 
compliance or no ncompl iance , as the c ase mJy be, of the 
Improvements upon such Lot made by Owners othe r than De clarant 
wi t h the p rovi s i ons of t he As soc iat i on Management Docume nts. If 
t he I mprovements upon s uch Lot comply with the prov isions o f the 
Association Manageme nt Docume nts , the Architectura l Commit tee 
shall , upon s uch request, issue a s t at ement (her e inafter a 
"Comp lia nce Statement") which wi ll e vidence suc h c omp l iance . If 
any of the I mprovements upon s uc h Lot do not c omply with the 
provisions o f the Association Mana gement Document s , the 
Architectural Co~ittee shall, upon such reque st, issue a 
statement (hereinafter a "Noncompliance Statement " ) delineating 
the corrective action that is required to bring such Improvements 
into complia_nce with the Association Management Documents. In 
the event the Architectu ral Committee has issued a Noncompliance 
Statement as to any such Lot, the Architectural Conunittee shall 
provide a Compliance Sta tement, upon request, after t he 
corrective work has been satisfactorily completed which shall 
then evidence that the Improvements upon such Lot compl y with the 
pr ovisions of the Association Management Documents . The 
Arch itectural Committee shall provide either a Compliance 
Statement or a Noncompl iance Statement, as applicable, within 
forty- five ( 45) days of a written request therefor by any such 
Owner, pur chaser, Mortgagee or prospective Mortgagee provided 
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that the Architectural Committee, after notice of not less than 
three (3) days delivered to the Owner of such Lot, was afforded 
the right to enter upon the affected Lot at a reasonable time 
specified by the Architectural Committee. Any Compliance or 
Noncompliance Statement issued by the Architectural Committee 
shall be executed by any person or persons authorized by 
resolution of the Board or by the president and secretary of the 
Association. The signatures on a Compliance Statement shall be 
notarized. A Compliance Statement shall be conclusive evidence 
of compliance with the provisions of the Association Management 
Documents as to the Improvements described in the Compliance 
Statement and further approval of any such Improvements shall not 
be required unless there is a change or alteration in material, 
exterior appearance , color or texture in such Improvements. The 
Association shall be entitled to collect a fee to cover the cost 
of inspections and other costs in connection with the issuance of 
any Compliance Statements and Noncompliance Statements in . 
accordance with the provisions of this Declaration contained in 
the Section entitled "Limitation on Fees" of the Article entitled 
"Assessments" and the Section entitled "Functions of 
Architectural Committee" of this Article. Failure to schedule an 
inspection or to issue a Compliance State ment or Noncompliance 
Statement for any reason within the time limitation established 
herein shall be deemed to mean that all existing Improvements do 
comply with the Association Management Documents and any suctl 
requesting Owner , purchaser, Mortgagee o r prospective Mortgagee 
shall be entitled to receive a Compliance Statement evidencing 
such compliance . 

Section 4.08 - Nonconformity. In the event an Improve me n t was 
commenced without the required approval of the Architectural 
Committee, or, if such Improvement was not completed within the 
time limitation established for such Improvements in the 
Architectural Standards or in substantial conformance with the 
approved plans and specifications, a notice of noncompliance or 
noncompletion shall be delivered to the violating Owner and the 
Architectural Committee shall correct the violation or take other 
appropriate action in accordance with the procedure described in 
the Article entitled "Discipline of Members" of the Bylaws. 

Section 4.09 - Variances. The Board may authorize a variance 
from compliance with the architectural controls set forth in this 
Article when circumstances such as topography, natural 
obstructions, hardship, aesthetic, or environmental consideration 
may require; provided, however, that no variance from the use 
restrictions contained in the Article entitled "Use Restrictions" 
of this Declaration may be granted. Written evidence of such 
variance must be delivered to such Owner and a copy of the 
resolution of the Board authorizing such variance must be 
retained in the permanent records of the Association. If such 
variances are granted, no violation of the covenants, conditions 
and restrictions contained in t he Association Management 
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Documents shall be deemed to have occurred with respect to the 
matter for which the variance was granted. The granting of such 
a variance shall not operate to waive any of the terms and 
provisions of the Association Management Documents for any 
purpose except as to the particular Lot and particular provision 
of this Article covered by the variance, nor shall it affect in 
any way the Owner's obligation to comply with all government laws 
and regulations affecting his use of his Lot including, but not 
limited to, zoning ordinances and lot setback lines or 
requirements imposed by any governmental or municipal authority. 
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ARTICLE V 

INSURANCE 

Section 5.01 - Obligation to Insure. The Association shall 
obtain and maintain in effect insurance and fi~elity bond 
coverage in the amounts and with endorsements deemed adequate by 
the Board which shall be not less than the coverages hereinafter 
required in this Section. All coverages must be consistent with 
Local Government and California insurance laws. 

(a) Public Liability Insurance. The comprehensive general 
liability insurance policy shall insure the Association against 
any liability incident to the ownership or use of the Association 
Property or any other areas including any commercial spaces (even 
if such commercial spaces are leased to others) and public ways 
under the supervision of the Association. The limits of such 
insurance shall not be less than One Million Dollars ($1,000,0bO) 
for claims arising out of a single occurrence for personal 
injury, bodily injury, deaths of persons and property damage. 
Coverage under this policy shall include without limitation 
liability of the insureds for property damage , bodily injury and 
deaths of persons in-connection with the operation, maintenance 
or use of the Associat ion Property. If such policy does not 
include "severability of interest" in its terms, a specific 
endorsement will be required precluding the insurer from denying 
the claim of an Owner because of ne gligent acts of the 
Association or other Owners. 

(b) Fire and Casua+tv. Insunrnce . The policy of f.i.r a end 
casualty insurance shall cover all of t he insurable Improvements 
upon the Association Property e xc e pt Im?roveme nts within 
Exclusive Use Common Area, including fixtures and building 
service equipment that are part of such As soc iation Property as 
well as common personal property and supplies belong ing to the 
Association. The term "insurable Improvements, " as us ed in th i s 
Article, shall mean those Improvement5 which are capable of be ing 
insured and specifically do not include items that are usually 
excluded from insurance coverage . 

The policy shall be in an amount equal to one hundred percent 
(100%) of the insurable value of all such insurable Improvements 
and shall provide for loss or damage settlement on the current 
replacement cost, without deduction for depreciation or 
coinsurance, of all of the property covered by the policy. Such 
insurance must afford protection against at least loss or damage 
by fire and other perils normally covered by the standard 
extended coverage endorsement, and such other perils which are 
customarily covered and required by private institutional 
mortgage investors with respect to planned development projects 
similar in construction, location and use, including all perils 
normally covered by the standard "all risk" endorsement. The 
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policy shall name as insured the Association, for the use and 
benefit of the Owners. 

(c} Worker's Compensation Insurance . The Board shall 
purchase and maintain in force worker's compensation insurance, 
to the extent that the same shall be required ~y law, for all 
employees of the Association . 

Section 5.02 - Notice of Cancellation or Modific ation. All 
insurance policies and fidelity bonds maintained by the 
Association must provide that such policies or bonds may no t be 
cancelled, reduced or substantially modified wi thout at least ten 
(10) days' prior written notice to the Association and in the 
case of fidelity bonds to each mortgage servicing contractor 
acting on behalf o f any o f the Federal Agencies. 

Section 5.03 - Waiver by Owners. All insurance obtained by the 
Association shall be maintained by the Association for the 
benefit of the Association, the Owners and the Mortgagees as 
their interests may appear. As to each of said policies which 

~ will not be vo ided or impaired thereby, the Owne rs hereby waive 
and release all claims against the Associa t ion, the Board, other 
Owners, the Declarant and agents and employees of each of the 
f o regoing, with res pect to any loss cov e r ed by such insurans~, 
whethe r or not caused by negligence or breach of any agreement by 
s aid persons, but to t he exte nt of insurance procee ds receiv~d in 
compe nsation for such loss only . 

Section 5.04 - Annual Insurance Review. The Bo~rd sha ll at l east 
annually deter mine whet her the amounts and types of .Lns ura n,:e j t 
has obtained provide adequate coverage in light of increased 
c ons truction costs , inflation, practice in the area in which the 
Cover ed Property is located, or a ny ot her factor which tends to 
indicate that ei ther additional insura nce policies or increased 
coverage unde r existing policies are necessary or desirable to 
protect the interest of the Owners and of t he Association. If 
the Board determines that increased coverage or additional 
insurance is appro priate, it shall obtain the same . 

Section 5 . 05 - Requirements of Federal Agencies. Notwiths t anding 
the foregoing provisions of this Article, the Association shall 
obtain and maintain in effect such fidelity bonds and insurance 
policies, coverages and endorsements established from time to 
time by any of the Federal Agencies whic h, as of the recordation 
of this Declaration, include without limitation those 
specifically itemized below, except to the extent that any such 
policies, coverages and endorsements are not available or have 
been waived in writing by the particular Federal Agency that had 
imposed the requirements. 

(a) Hazard Insurance. Each hazard insurance policy rn~st be 
written by an insurance carrier that meets the requirements of 
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Association shall be named as an additional obligee in the 
management agent's bond. The fidelity bond should cover the 
maximum funds that will be in the custody o f the Association or 
its management agent at any time while the bond is in force, but 
must be written in an amount of not less than a sum equal to 
three (3) months' aggregate Regular Assessments on all Lots, plus 
reserves. Fidelity bonds shall name the Association as obligee 
and shall contain waivers of any defense based on the exclusion 
of persons who serve without compensation from any definition of 
"employee" or similar expression. 

(d) Flood Insurance. If any part of the Improvements on 
the Association Property other than Improvements within Exclusive 
Use Common Area are located in a Special Flood Hazard Area (which 
is designated as A, AE, AH, AO, Al-30, A-99, V, VE, OR Vl - 30 on a 
Flood Insurance Rate Map), the Association shall obtain and 
maintain a policy of flood insurance to cover any such 
Improvements. The amount of flood insurance should be at l east 
equal to the lesser of One Hundred Percent (100%) of the 
insurable value of the facilities or the maximum coverage 
available under the appropriate National Flood Insurance 
Administration program. Unless a higher deductible amount is 
required by California law, the max imum deductible amount for 
policies covering such Improveme nts shall be the lesse r of Fiv e 
Thousand Dollars ($5,000) or one percent (1 %) of t he policy ' s 
fac e amount . 

( e) Mortgaae Cl~. P,l l insura nce pol ic ies must h a v E~ th,·~ 
·•s tandard mortga ge clause " er equi v a lcnt endo::-s ·;W,Gnt prov id i. -:-:g 
t hat coverage of a Mortgagee unde ~ the insurar.c e polic y wil l ;.ot 
be adve r sely affected or diminished by an act or neglect of t h s 
H.ortgagor, which is commonly acce pted by private institutiona l 
mortgage investors in the area in which the Covere d Proper t y i s 
located, unless such coverage is prohibited by applicable l aw . A 
mortgage clause in favor of Mortgagees holding Mortgage s on Lots 
is not required on a policy insuring the Ass ociation Propert y. 
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ARTICLE VI 

ENFORCEMENT OF BONDED OBLIGATIONS 

In the event that the Improvements to the Association 
Property other than Improvements within any Exclusive Use Common 
Area have not been completed prior to the issuance of a Final 
Subdivision Public Report covering the Covered Property, and the 
Association is obligee under a bond or other arrangement (the 
"Bond") to secure performance of the commitment of Declarant to 
complete such Improvements, the following provisions shall 
apply: 

(a) The Board shall consider and vote on the question of 
action by the Association to enforce the obligations under the 
Bond with respect to any Improvements for which a Notice of 
Completion has not been filed within sixty (60) days after the 
completion date specified for such Improvements in the planned 
construction statement appended to the Bond. If the Association 
has given an extension in writing for the completion of any 
Common Area Improvement, the Board shall consider and vote on the 
aforesaid. question if a Notice of Completion has not been filed 
within thirty (30) days after the expiration of suc h extension. 

(b) In the event that the Board determines not to ini.tiate 
action to enforce the obligations under the Bond , or in the e ve~t 
the Board fails to consider and vote on such question a s provided 
above, Members representing not less tha n five percent ( 5 %) of 
the total voting power of the Association may present a signe1 
petition to the Board or to the president or secretary of t.hd 
As~ociation demanding a meeting for the purpose of voting co 
override such decision or such failure to act by the Board . Such 
meeting shall be called according to the provisions of the Byl av-•s 
dealing with meetings of the Members, but in any e·vent such 
meeting shall be held not less than thirty-five (35) days nor 
more than forty-five (45) days after receipt by the Board of a 
petition for such meeting. 

(c) The only Members entitled to vote at such meeting of 
Members shall be the Members other than Declarant. A vote at 
such meeting of a majority of the voting power of such Members 
other than Declarant to take action to enforce the obligations 
under the Bond shall be deemed to be the decision of the 
Association and the Board shall thereafter implement this 
decision by initiating and pursuing appropriate action in the 
name of the Association. 
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the Federal Agencies. Unless a higher maximum is required by 
California law, the maximum deductible amount shall be the lesser 
of Ten Thousand Dollars ($10,000) or one percent (1%) of the 
policy face amount. The following endorsements are required: 

(i) an Inflation Guard Endorsement, when it can be 
obtained; 

(ii) Construction Code Endorsement, if there is a 
construction code provision that would require c hange to 
undamaged portions of the building(s) even when only part of a 
building is destroyed by an insured hazard. Typical endorsements 
include Demolition Cost Endorsements, Contingent Liability from 
Operation of Building Laws Endorsement and Increased Cost of 
Construction Endorsement; 

(iii) Steam Boiler and Machinery Coverage Endorsement, 
if the project has central heating or cooling. This coverage 
should provide for the insurer's minimum liability per acciden't 
to at least equal the lesser of Two Million Dollars ($2,000,000) 
or the insurable value of the building(s) housing the boiler or 
machinery; and 

(iv) Agreed Amount Endorsement. 

The Association must also obtain any additional coverage common l y 
required by private mortgage investors for d .e•.rel opmeat s s.1.m~_lc.!: 
in construction, location a nd use. 

(b) Liabilitv. The Association shall o bt~in s uch oth~r 
coverage in kinds and amounts usually required b y mortga g e 
inves tors in other projects in the area including, where 
applicable and available, contingent liability from opera t ion of 
building laws, comprehensive automobile liability, bailee's 
liability, elevator collision liability , garage keeper's 
liability, host liquor liability, workers' compe nsation and 
employer's liability and contractual liability. 

(c) Fidelity Bonds. The blanket fidelity bond shall cover 
losses resulting from dishonest or fraudulent acts on the part of 
anyone who handles or is responsible for funds held or 
administered by the Association, including directors, officers, 
trustees, employees or volunteers of the Association. Where the 
Association delegates some or all of the responsibility for the 
handling of funds to a management agent, fidelity bonds are 
required for its officers, employees and agents handling or 
responsible for funds of, or administered on behalf of, the 
Association whether or not such persons receive compensation for 
services. A management agent who handles funds for the 
Association should also be covered by its own fidelity bond which 
must provide the same coverage required by the Association and 
must submit evidence of such coverage to the Association . The 
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ARTICLE VII 

REPAIR AND MAINTENANCE 

Section 7.01 - By Association. Except to the extent that an 
Owner may be obligated to maintain and repair as hereinafter 
provided, and without limiting the generality of the statement of 
duties and powers contained in the Association Management 
Documents, the Association acting through its Board and its 
officers shall have the duty to accomplish the following upon the 
Covered Property or other land in such manner and at such times 
as the Board shall prescribe: 

(a) manage, operate, control, maintain, repair, restore, 
replace and make necessary Improvements to the Association 
Property other than Exclusive Use Common Area, including, without 
limitation, the following: 

(i) private walkways, bicycle paths, trails or other 
pedestrian paths; and 

(ii) drainage facilities and easements in accordance 
with any requirements of the public official of t he County 
responsibl e for flood control facili ties ; 

(b) maintain in a safe and attractive condition landscaping 
and irrigation Improvem~nts on _prop-3rty desc.-:.:-i.b :;::!d on Zxhi.b.i.t A; 

(c) maintain, repair and replace a ll Imp=ovem3nt s to th8 
Emergency Vehicle Access Eas ement Area, other than ;:-my fence 
separating said Emergency Vehicle Acces s 8asmn,rnt Area frorn the 
remaining portions of Lots 30 and 31 of Trac t Map No . 6736 ; 

(d) mai ntain all other areas, facilities , equipment, 
s ervices or aesthetic components of whatsoever nature as may from 
time to time be requested by the vote or written consent of a 
majority of the voting power of the Association; 

(e) maintain, repair, restore, replace and make necessary 
Improvements to the Common Driveway. 

The Association ;shall also have the duty and obligation to 
accomplish any of the foregoing activities or any maintenance, 
repair, restoration or replacement of any other Improvements that 
are described in a Supplementary Declaration covering any 
subsequent Phase of the Development. 

The costs of any such maintenance and repair described in 
subsections ( a), (b), (c) and (d) of this Section shall be a 
Common Expense except as otherwise specified in this 
Declaration. The costs of any such maintenance and repair 
described in subsection (e) of this Section shall be a Special 
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Benefits Expense except as otherwise specified in this 
Declaration. 

Section 7.02 - By Owner. Each Owner shall: 

(a) install yard landscaping upon all portions of the yard 
of his Lot which are unimproved and visible from a street or 
Common Area on or before. a date six (6) months from the 
conveyance of such Lot which required the delivery of a Final 
Subdivision Public Report; and 

(b) maintain all Improvements upon his Lot in good 
condition and repa·ir in accordance with the Architectural 
Standards, any rules and regulations promulgated by the Board, 
and, if required by such Architectural Standards or ru l es and 
regulations, only after approval of the Architectural Committee. 
All slopes and terraces on any Lot shall be maintained as to 
prevent any erosion thereof upon adjacent streets or adjoining 
property . 

In the event the Board shall determine that any portion of the 
Covered Property required to be maintained by the Assoc i ati o n has 
been damaged or destroyed by any negligent or ma lic ious act or 
omission of any Owner, his family, guests, emp l oyees, tenants OJ~ 

agents, such Owner shall be responsible for the cost of repairin3 
such damage in accordance with t he Article entitled "Discip line 
of Members" of the Bylaws. Any increase in in::rnranc'!"~ pa.yablf~ by 
the Association which is the r esult or. d c:U'r.,::.ge by any :r1egl i 9ent o r 
malicious act or orniss ion of a particu lar 0W11'c?:.:..:, o r any of s u ch 
Owner 's family, g-uests , employees, t -3nants or ag~,~nts r sha ll al :.""o 
be paid by such Owner. The Board sha ll ha.v e the power. to hnry a 
Penalty Assessment aga inst such Owner for th'-?. c ost. o f repr.d.r m : 
for an amount equal to any suc h i ncrea se in premium. 

Section 7. 03 - Noncompliance by Owner . In the event. that an O',v;1er 
fails to accomplish any installation , maintenance or repa.ir 
required by this Article, the Board s hall give notice to the 
Owner desc ribing the deficiency and s etting a date for a hearing 
before the Board or a committee selected by the Board for such 
purpose. The procedure for such notice and hearing and for the 
correction of the violation is described in the Article entitled 
"Discipline of Members" of the Bylaws. 

Section 7.04 - Maintenance of Public Utilities. Nothing 
contained herein shall require or obligate the Association to 
maintain, replace or restore the underground facilities or public 
utilities which are located within easements in the Common Area 
owned by such public utilities. 

Section 7.05 - Transfer of Association Property. 

08/09/89 10532- 00013 
302\89080004.CCR 

33 



(a) The Association Property within a - Phase shall be 
conveyed to the Association prior to or concurrently with the 
first conveyance of a Lot located within such Phase. Declarant 
shall convey the Association Property to the Association free of 
all liens and encumbrances except current real property taxes and 
assessments (which taxes and assessments shall be prorated as of 
the date of conveyance), title exceptions of record and the 
covenants, conditions , reservations and restrictions contained in 
this Declaration and the instrument whic h conveys the Association 
Property to the Association . 

(b) The Association shall be deemed to have accepted the 
obligation to maintain the Improvements upon the Association 
Property within any Phase (i) when such Improvements have been 
completed in substantial conformance with the plans and 
specifications therefor, and (ii) when Regular Assessments have 
commenced upon the Lots within such Phase . The issuance of a 
certificate by the architect who designed any such Improvements 
stating that such Improvements are in substantial conformance · 
with such plans and specifications shall be satisfactory evidence 
of such completion. The Association shall release Declarant from 

~ the Bond defined in the Article entitled "Enforcement of Bonde d 
Obligations" of this Declaration as to any Improvement3 accepted 
for maintenance as provided above . 
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ARTICLE VIII 

EASEMENTS AND RIGHTS 

Section 8.01 - Nature of Eas e ments. Unless otherwise set f o rth 
herein, all easements reserved to Declarant herein shall be 
nonexclusive. 

Section 8.02 - Oil and Mineral Rights. There is hereby reserve d 
to Declarant, t o gethe r wi th the right t o grant and transfer the 
same, all oil, oil rights, minerals, mineral rights, natural gas 
rights, and other hydrocarbons by whatsoever name known, 
geothermal steam, and all products der i ved from any of the 
foregoing, that may be within or under the Covered Property 
together with the perpetual right of drilling, mining, exploring 
and operating therefor and storing in and remo ving the same from 
said land or any other land, including the right to whipstock or 
directionally drill and mine from lands o ther than the Cove red' 
Property, oil or gas wells, tunnels and shafts into, through o r · 
acro ss the subsurface of the Covered Prope rty and to b o ttom such 
whipstoc ked or directional ly drilled we l ls , tunne l s and shafts 
u nde r and bene ath or beyo nd the ·e xter ior l imi ts t h e reof , and t o 
red ril l, retunnel , equip , ma inta in , r e pa ir , deepen and o pera t e 
a ny s uch wells or mi ne s without , howe v e r, t he right t o dr il l, 
mine , s tore, explor e and opera te thr o ugh t he s urface or the up?n r 
f ive hundred ( 5 00) feet of the subsurface of the Covered 
Prop~rty. 

Sec t ion 8 . 0 3 - Re serva tions to Decla ran,: . Th~ .c-a is h8r.ebv -----·---·---·· ... reserv e d t o De clarant, t ogether wi th t he rig h t to grant and 
trans f e r s ame : 

( a ) Improv ements . eas ements (i ) ov e r t he As sociat ion 
P r o perty for t h e p u r pos e o f c onstr ucting , erec ting , oper a t ing aac.!. 
mainta i ning thereon, t here in or ther e u nder r oads , str eets, walks, 
d r i v e ways , parkwa ys and pa rk are a s , and ( ii} over the Covered 
Property for the installation and maint enance of e l ectric, 
t ele phone, c able televis ion, wate r, gas, irrigat ion lines, 
sanitary sewer lines and drainage faci l ities; 

(b) Cable Television. the right to emplace o n, under o r 
across the Covered Property transmission lines and other 
facilities for a cable television or a community antenna 
television system and the right to enter upon the Covered 
Property to service, maintain, repair, reconstruct and replace 
said lines or facilities; 

(c) Construction and Sales. easements for construction, 
display, maintenance, sales and exhibit purposes over the 
Nonexclusive Use Common Area in connection with the erection and· 
sale or lease of Lots within the Covered Property provided, ' 
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however, that such use shall not be for a period beyond the sale 
by Declarant of all Lots within the Development; and 

(d) Utilities Shown o n Trac t Map. easements over the 
Covered Property for the installation and maintenance of 
electric, telephone, cable television, water, gas, sanitary sewer 
lines and drainage facilities as shown on any rec orded final 
tract or parcel map covering the Covered Property. 

The easements reserved t o Declarant in this Section shall no t 
unreasonably interfere with the use and enjoyment by the Owners 
of the Covered Property and any damage, repair or restoration 
necessitated by any such installation, cons truction or 
maintenance shall be completed by Declarant withi n a reasonable 
time after t~e occurrence of suc h damage or need for restoration. 

Sec tion 8.04 - Park Distric t Easements. There is hereby reserved 
to Declarant easements over the Association Property as follows: 

(a) together with the obligation to convey and transfer same 
to East Bay Regional Park District ( "EBRPD " ), or designee upon 
demand by EBRPD, (i) for road purposes to provide ingress and 
e g r e ss for emergency venic les a nd t o provide maintenance access 
t o any adjoining propert y d e dicated by Declarant to and accept~d 
by EBRPD, and (ii) fo r non-vehicular t rail u s e of s uch road·.-1ay 
a nd f or t he i ns tal lat i o n and maint enance of signs upo11 such 
trail ; and 

(b) together with the right to grant and transfGr sarue, 
easem·znt for construction and fnst-3l lati0n of wa t er 5e .... -v5_c c .::.U!::>!: 

and a p purtenant i mprovements with i n the roa dway a nd for the 
c ons truct ion of f encing to separate Association Property frum any 
property tha t has been dedicated by De= l arant to , and acceJted by 
EBRPD , all in a c cordanc e with an agreement between Declaranc and 
EBRPD in connection with conditions of a cceptance by EBRPD of 
c ertain property wi thin Tract No . 6736 that has been offered for 
dedi c at ion to EBRPD by Declarant. 

The easement reserved to De clarant in this Sectio n shal l no t 
unreasonably interfere with the use and enjoyment of the 
Association Property by the Owner and any restoration 
necessitated by any such construction and installation required 
by EBRPD pursuant to this Section shall be completed by Declarant 
within a reasonable time after the occurrence of damage or need 
for restoration. 

Section 8 . 05 - Easements for Owners . There is hereby reserved t o 
Declarant, together with the right to grant and transfer same, 
easements for ingress, egress, use and enjoyment (which includes, 
without limitation, the unrestricted right of ingress and egress 
to such Owner's Lot) on and upon the Nonexclusive Use Common 
Area. Said easement shall be appurtenant to each Lot in each 
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Phase of the Covered Property. These rights shall be subject to 
control and management by the Association as more particularly 
provided in the Association Management Documents. 

Section 8.06 - Easements for Association. There is hereby 
reserved to Declarant, together with the right . to grant and 
transfer the same to the Association with the right of the 
Association to grant and transfer same, easements over the 
Covered Property for the purpose of permitting the Association to 
perform emergency repairs or to do other work reasonably 
necessary for the proper maintenance of the Covered Property and 
to discharge any other obligation and power as described in the 
Association Management Documents including without limitation a 
right of entry for such purpose as provided in the Bylaws. 

Section 8.07 - Common Driveway Easement. There is hereby 
reserved to Declarant, together with the right to grant and 
transfer the same to the Owners of Lots within the Special 
Benefits Area nonexclusive appurtenant easements for access, 
ingress and egress over the Common Driveway. No Owner of the 
Lots within the Special Benefits Area shall use any portion of 
the Common Driveway, whether or not located on said Owne r's Lot, 
in any manner which tmpedes or hinders the access: ingre s s and 
egress of the Owne r of a nothe r Lo t who shares the Commo n 
Driveway . 

Se c t i o n 8 . 08 - Support , Sett l eme!,t i"! nd ____ Encro ::ichrt\,.}nt . 'l' h-2-;;::e i~:; 
he r e by re s erve d t o D<::clara nt , t'o ge t~1e r: wi. th t:he 1: i ght to g r ant 
and transfer the s ame to a nother D~ c l arant, t he fol lowing 
rec ipr ocal e as ement s f or t he purpoa2s sat f ort h 02 10w : 

( a ) an easement a ppurtenant to ecch Lot •,rh ich i s c o n t iguous 
t o anothe r Lo t or Associat ion Prope r t y which Lot shal l be t he 
domina nt t e nement and the contiguous Lot or As soc i a tio n Pr operty 
shall be the servient tenemen t ; a nd 

(b) an easement appurtenan t to the Assoc iat i on Property 
contiguous to a Lot, which Association Property shall be the 
dominant tenement and which contiguous Lot shall be the servient 
tenement. 

Said easements shall be for the purposes of: 

(a) engineering errors, errors in construction, 
reconstruction, repair, support, and accommodation of the natural 
settlement or shifting of any portion of the Improvements and for 
the maintenance thereof; 

(b) minor encroachments by reason of a roof or eave 
overhang and for the maintenance of such roof or eave overhang by 
the owner of the dominant tenement for as long as such 
encroachments exist; and 
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( c) ·encroachment of fireplaces, doorsteps, foundations, 
footings, garage doors, utilities and other appurtenances or 
fixtures and the maintenance thereof by the owner of the dominant 
tenement, which, in the construction of the structures upon the 
dominant tenement or from any reconstruction or modifications of 
such structures, project beyond the external surface of the outer 
walls of such structures. 

The rights and obligations of owners of the dominant tenements 
shall not be altered in any way by said encroachments, settlement 
or shifting provided, however, that in no event shall an easement 
for encroachment be created in favor of an owner of the dominant 
tenement if said encroachment occurred due to the willful 
misconduct of any such owner. In the event any portion of a 
structure on the Covered Property is partially or totally. 
destroyed and then repaired or rebuilt, each such owner agrees 
that minor encroachments over adjoining Lots or Association 
Property shall be easements for the maintenance of said 
encroachments as long as they shall exist. 

Section 8 .0 9 - Utilities and Cable Television. Wher e v e r 
san i tary sewe r house connect ions, wate r ho use c onnectio ns , air 
c o nditio ning connect ions or ducts , elec t ric ity, gas , telephone 
and cable television line s or dra inage f a cilities a r e i ns t~ l led 
wi thin t he Covered Pr operty , t he Assoc i ation or any (r..mer as the 
own~r o f a ny property s erved by sa i d c onnoctions, linca or 
fac i l i ties s ha l l ha ve the right , a nd there is hsrcby reserved to 
Declar ant , together with t he r i g h t to grant and t~ansfer thB sams 
t o any s uc h owner, an eas ement t o the f ul.l ext.e:-it necessary for 
t he f u ll use a nd e n joymen~ of s uch portion of such connecti0P..s 
whic h s ervice such owner ' s propert y, a nd to enter , or ha-,•e 
uti l ity or cable television c ompa nie s en ter upon any portion of 
the Covered Prope rty inc l uding wi t ho ut limitation , upon t he Lot 
in o r upon which said connections, lines o r f ac i l i t i es o r ~n y 
portion the reof lie, to repair, r e pla ce a nd general l y maintai n 
said connections, lines and facilities as and when t he same may 
be necessary, provided that any damage caused by such entry shall 
be repaired by such owner, utility or cable television company as 
promptly as possible after completion of work thereon. 

Section 8.10 - Exclusive Use Common Areas. There is hereby 
reserved to Declarant, together with the right to grant and 
transfer same, easements over the Association Property, or any 
portion thereof, for the exclusive use by an Owner or Owners of 
contiguous property as a yard, recreational, gardening, and/or 
landscaping area and for minor encroachment of any Improvements 
thereon and the repair and maintenance thereof. Any such 
easement when conveyed shall be deemed to be Exclusive Use Common 
Area to the same extent as if so described in this Declaration or 
on any Supplementary Declaration . Such easement shall not be 
effective unless approved by the Board . The Board shall approve 
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any such easement if it has determined that it would be in the 
best interests of the Assoc i atio n and the remaining Owners to 
create such Exclusive Use Common Areas for the bene fit of any 
particular Owner or Owners of any such contiguous property . For 
example and without limitation, it would be beneficial to the 
Association and the rema i ning Owners to transf9r the burden of 
management and maintenance o f any property which in the 
reasonable judgment of the Board is generally inaccessible to the 
remaining Owners or is not likely to be used by the remaining 
Owners. Upon conveyance, such Exclusive Use Common Area shall be 
appurtenant to the property of the Owner who has the exclusive 
use thereof. Such easement may contain modifications of the 
covenants, conditions and restrictions as they pertain to such 
easement area and shall also be subject to any additional terms, 
conditions and restrictions that may be imposed by the Board . 

Section 8.11 - Public Bicycle and Pedestrian Trails. There is 
hereby reserved to Declarant, together with the right to grant· 
and transfer the same, an easement for public ingress and egres s 
over any bicycle, pedestrian, equestrian or other trails shown on 
any recorded final tract or parcel map covering the Covere d 
Property. The reservation of this easement shall not imply a ny 
right of public use of the Covered Prop e rty or Improve ment5 . . 

Section 8 . 12 - Subord i nation . Except a s may be oth~rwis e 
provide d in-the grant-o r-· ded ica t i.on of a n eaS!-?m<:mt, any € 8!'3 Gmari.t 

c o nveyed i n fa ~ o r o f a public a uthority shall ba prior an~ 
superior to al l oth-:3r eascr,1-;nt.s described hcrGi n , ,J.n.d c.",Ey 

e a senent c onveyed p u r suant to t h e previ s i ons a£ ctis Artic l e tn 
u t ilit y com!?a. ny s hall be prio r a nd s uperior to a ll othe r 
e ase m-:nts d escr ibed her ein exc ept any easem~mt i n favor of a 
public a uthority . Granter and a ny grantes by accepta nce of~ 
conveyance of any easement d e scribed in th i s D0c l aratio n, wh9the 1: 
or not s o stated in such conveyance document , agr ea tha t suc!1 
easeme nt s h a ll be subordinate to any such p r i o r and supe~ i or 
easeme nts and further agree to e xec ute any d ocument a ckr.owlGdying 
such subordination that may be required by the holder of any s uch 
prior easement. 

Section 8.14 - Delegation of Use. Any Owner may delegate his 
right of enjoyment to the Nonexclusive Use Common Area to the 
members of his family or his tenants who reside on his Lot or to 
a vendee under a land sales contract subject t o the rules and 
regulations adopted by the Board. In the event and for so long 
as an Owner delegates said rights of enjoyment to his tenants or 
a vendee, said Owner shall not be entitled to the use and 
enjoyment of any facilities or equipment belonging to or 
controlled by the Association for the use and enjoyment of its 
Members . 

Section 8.13 - Waiver of Use . No Owner may exempt himself from 
personal liability for Assessments duly levied by the 
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Association, or release the Lot owned by him from the liens, 
charges and other provisions of the Association Management 
Documents ·by waiver of the use and enjoyment of the Nonexclusive 
Use Corrunon Area or the abandonment of his Lot . 
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ARTICLE IX 

USE RESTRICTIONS 

Section 9.01 - Commercial Use. Subject to the subsection 
entitled "Construction and Sales" of the Article entitled 
"Easements and Rights" of this Declaration, no , part of a Lot 
shall be used or caused to be used or allowed or authorized in 
any way, directly or indirectly, for any nonresidential purposes 
except that a Lot may be used for business, commercial, 
manufacturing, mercantile, storing, vending, or similar 
nonresidential purposes provided that the existence of such 
nonresidential activity is not apparent or detectable by sight, 
sound or smell from the exterior of a Lot and such nonresidential 
activity does not generate an unreasonable a.mount of traffic or 
unreasonably limit parking for Owners and their guests, 
employees, or agents. 

Section 9.02 - Signs. No sign or billboard of any kind shall be 
displayed to the public view on any portion of the Covered 
Property except (i) such signs as may be used by Declarant or its 
sales agents in connection with the development of the Covered 
Property and sale of the Lots, and (ii) signs installed or 
displayed by the Association; provided, however, that an Owner 
may display on his Lot a sign advertising the sale or lease of 
his Lot so long as such sign shall comply with any cust:Jm3.ry and 
reasonable standards promulgated by the Board as to the size, 
color, shape or other qualif ication for per:·mitted. signs . ':'h·~ 
Declarant shall repair any damage to or complete any restoration 
of the Covered Property caused or n'=!cessitated by ths db;play ~Jf. 
signs by Declarant or its sales agents within a re 3.S0i,ab l 8 time 
after the occurrence of such damage or need for restcn:--3.t ion. 

Section 9.03 - Nuisance. No noxious or o ffens ive trade o~ 
activity shall be permitted upon any part of the Covered 
Property, nor shall anything be done thereon which shall in any 
way interfere with the quiet enjoyment of each of the Owners of 
his respective Lot, or which shall in any way increase the rate 
of insurance on any other Lot or the Covered Property. 

Section 9.04 - Temporary Structures. No structure of a temporary 
character, trailer, tent or shack shall hereafter be used on any 
Lot at any time, either temporarily or permanently. 

Section 9. 05 - Vehicles. · Except for temporary parking as 
provided in this Section: 

(a) No commercial vehicle, recreational vehicle or equipment 
shall hereafter be permitted to remain upon the Covered Property 
unless placed or maintained within an enclosed area, or unless 
obscured from view of adjoining Lots, streets, and alleys by a 
solid wall or fence or appropriate screen, nor permitted to ,be 
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parked on any street, alley, or any other portion of the Covered 
Propert y. 

(b) No automobile, recreational vehicle o r equipment, 
commercial vehic le or any other motorized vehicle may be 
dismantled, rebuilt, repaired, serviced or repainted o n the 
Covered Property unless performed within a complete ly e nclosed 
structure located on a Lot whic h completely screens the sight and 
sound of such activity from streets, Assoc iat ion Property and 
neighboring Lots . 

(C) As used in this Section , (i) "recreational vehicle or 
equipment" shall include, without limitation, trailers, boats , 
campers , trailer coaches, buses, house cars, camp caks, motor 
homes (if a size larger than seven (7 ) feet i n he ight and/or 
greater than one hundred t wenty-four (124) inches in wheel base 
length), or any other similar t ype of equipment or vehicle, ( i i) 
"commerc ial vehicle" shall be de fined a s a truck of greater than 
three-quarter (3/4) ton capacity , and (iii) temporary parking 
shall mean temporary parking for washing and polishing of 
v e hicle s and activities related thereto, temporary parking for 
loading and unloading of vehicles, parking of vehicles belonging 
to guests of Owners and temporary parking of commercial veh icles 
being used i n the furnishing of services to the Association or 
t he Owners. 

(d) The Board ma y ado pt rules f or the regulation of th~ 
admission a nd parking of vehic~es wi t hin the Cover3d ?rop~c ty, 
i nc luding the assessment of P·3ne..lty Ass essm9nt5 t0 o, . .,..;1...:r.s d -:0 
violate, or whose family, guests, employees, t,~nants or agents 
violate, s uc h rules. Such rules may permit parking of 
recreational and commercial vehic les and equipment for li.r..ited 
periods of time on a non- recurri n g basis . 

Section 9.06 - Animals. No animals, livestock or poultry of any 
kind sha l l be raised, bred or kept upon the Covered Property , 
except that dogs, cats or other household pets may be kept on the 
Lots , provided they are not kept, bred or maintaine d fo r any 
commercial purpose, or in numbers deemed unreasonable by the 
Boar d. 

Notwithstanding the foregoing, no animals may be kept on the 
Lots which in the good faith judgment of the Board, or a 
committee selected by the Board for this purpose, result in any 
annoyance or are obnoxious to residents in the vicinity . All 
animals permitted to be kept by this Sect i on shall be kept on a 
leash when on any portion of the Covered Property except whe n 
contained within a Lot. 

Section 9.07 - Restrictions on Drilling Operations. No oil 
drilling, oil development operations, oil refining, quarrying, o·r 
mining operations of any kind shall be permitted upon or in ,the 
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Covered Property nor , subsequent to the recording of this 
Dec laration, shall oil wells, tanks, tunnel s , o r mineral 
excavations or shafts be installed upon the surface of the 
Covered Property or within five hundred (500) feet below the 
surface of such propertie s. No derrick or other structure 
designed for use in boring f o r water, oil o r natural gas shall be 
erected, maintained or pe rmit t ed upon the Covered Prope rty. 

Se ctio n 9 . 08 - Unsightly Ite ms. All wee ds, rubbish, d e bris, o r 
unsightly material or objects of any kind shall be regularly 
removed from the Lots and shall not be allowed to a c cumulate 
thereon. All clotheslines, refuse containers , trash cans, 
woodpiles, storage areas, machinery and equipment s hall be 
prohibited upon any Lot unless o bscured from view of adjoining 
s t reets or portions of the Covere d Prope rty from a height of six 
(6) feet or less . 

Section 9.09 - Antennae; Roof Struc tures. No televisio n, radio , 
or other electronic towers, aerials, antennae or device s o f any 
type for the reception o r transmission o f radio o r t elevis ion 
broadcasts or other means of c ommunication shall hereafter b e 
e rec ted, construc ted, placed or permitted t o r emain o n t he 
Covere d Prope rty unles s a nd until the same s hall have been 
approved in wri ting by the P.rchi tectur al Commit tee, or un l ess the 
same be contained within a building or underground c onduits . No 
othe r appl i a nces o r insta llations on exterior roof a of structure~ 
i nc l uding, without limitation, roof-top turbin~ vnntilatorc, 
sha l l be permitted unless they are ins talled j n such ~ rna,tner 
that they are not visible from streets, Assoc i a~ion Prop~rty, or 
ne ighbor i ng Lot s , excep t that attic ventilators and solar panels 
which a re a r chi tec t urally treated in con formity with guid21.ines 
contained i n t he Architectu ral Standards and which have been 
approved by t he Archi t ectural Committ ee purs ua n t to the 
prov is i ons of the Artic le e ntitled "Architectural Control" of 
thi s Declaration shal l be permi t t ed . 

Section 9 . 10 - Dr aina ge . All d ra inage of wa t er f r om any Lot 
shall drain or flow into ad jacent s t ree ts or alleys a nd sha ll not 
be allowed to drain or flow upon, across, or under any o the r 
portion of the Covered Property unless an easement for such 
purpose is granted . An Owner shall not alter the d rainage of 
water which exists pursuant to the drainage plan originally 
created at the time of the initial sale of his Lot by Declarant 
except through the use of a positive drainage device which does 
not materially affect the c oncentration or flow direction o f 
drainage water under said drainage plan. 

Section 9.11 - Garages. No garage doors shall be permitted to 
remain open except for a temporary purpose, and the Board may 
adopt rules for the regulation of the opening of garage doors, 
including the assessment of Penalty Assessments to Owners whose 
garage doors have remained o pen in violation of such rules . 
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Section 9:12 - Window Covers. Curtains , drapes, shutters or 
blinds may be installed as window covers. No window shall be 
covered with aluminum foil, newspapers o r other material not 
designed for use as a window cover. 

Section 9.13 - Leases. Any agreement for the leasing or rental of 
a Lot (hereinafter in this Section referred to as a " lease") 
shall provide that the terms of such lease shall be s ubject in 
all respects to the provisions of the Association Management 
Documents and any applicable agreements between the Association 
and any of the Federal Agencies . Said lease shall further 
provide that any failure by the lessee thereunder t o comply with 
the terms of the foregoing documents shall be a default under the 
lease. All leases shall be in writing. The Owner of said leased 
or rented Lot has the duty and obligation to furnish the Board 
with the name or names of the individuals currently leasing o r 
renting said Lot and to maintain with the Association a record· of 
the current mailing address of said Owner. Any Owner who shall 
lease his Lot shall be responsible for assuring compliance by 

~ such Owner's lessee with the Association Management Documents. 
No Lot shall be leased for transient or hotel purposes , which 
shall be defined as rental fo r any period less than thirty (30) 
day s or any rental whatsoever if the occupants o f the Lot are 
provided customary hotel services such as room service for food 
and beverage , maid service, furni s hir.g laund:::-y and l.i.n?n an-::i 
bellboy ser,,ice . 

Section 9 . i 4 - View . ~ac h Own-2r b:; acceptanc e of r .. <~ ~'i:d or otlv:n: 
conveyance of a Lot a c knowledges that any constr~ccion or 
Improvement by Declarant, the Association or any other ~mer, 0r 
any owner of any other property may impair or obstruct any view 
t.hat such Owner may have enjoyed at. the time cf the purchase of 
his Lot and such Owner hereby acknowledges that any rights 
acquired do not inc lude the preservation of any view and f urthe r 
c onsents t o s uc h obs truct ion and/or impairment . 
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ARTICLE X 

DESTRUCTION OF IMPROVEMENTS 

Section 10.01 - Definitions. The following terms used in this 
Article are defined to mean as follows : 

(a) "Insured Improvements " shall mean the Improvements o n 
the Covered Property insured under the fire and casualty 
insurance policy maintained by t h e Association. 

(b) "Affected Conunon Facility" shall mean a partially or 
totally destroyed Insured Improvement. 

(c) "Acceptable Range o f Reconstruction Cost" shall mean 
that the amount of the insurance proceeds paid for partially or 
totally destroyed Insured Improvements together with the amount 
of any deductible amount designated in the fire and casualty 
insurance policy maintained by the Association totals at least 
ninety percent (90%) of the estimated cost to repair, replace or 
reconstruct suc h partially or totally des troyed Insured 
Improvements. 

(d) "Substantial Destruction" shall mean a destruction of 
Insured Improveme nts repres e nting at least seventy-five p8rcent 
(75%) of the current replacement cost valu~ o f all Insured 
Improvements upon the Covered Property. 

Section 10.02 - Board Action . In the ev~nt ~ny Insured 
Improvement.s are damaged, the Board shall t ,~ke the f o llowir,g 
ac tion : 

(a) Accept:.able Ranqe of Reconstruct.hon Cost. ':f.'he Bo a rd 
shall ascertain the cost of r epair, replacement or reconstruction 
by obtaining fi xed price bids from at least two (2) reputable 
contractors, which bids s hall include the obligation of the 
contractor to obtain a performance bond, if the Board deems that 
such bids are necessary or appropriate. The Board shall furt her 
have full authority to negotiate with representatives o f the 
insurer and to make settlement with the insurer for less than 
full insurance coverage on the damage. Any settlement made by 
the Board in good faith shall be binding upon all Owners. After 
the settlement has been approved by the Board, any two (2) 
directors of the Association may sign a loss claim form and 
release form in connection with the settlement of a loss claim. 

(b) Notice of Reconstruction Assessment. The Board shall 
promptly cause notice to be delivered to all Owners if, during 
the process of determining the Acceptable Range of Reconstruction 
Cost, it appears likely that the repair, replacement or 
reconstruction of a partially or totally destroyed Insured , 
Improvement will result in the levyin g of Reconstruction 
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Assessments . Such notice shall specify the estimated amount of 
any such Reconstruction Asses sment. 

(c) Vote o f Members. The Board shall call a special meeting 
or shall distribute written ballots to the Owners for action to 
be taken without a meeting to determine whether not to proceed 
with the repair , replacement or reconstruction of partially or 
totally destroyed Insured Improvements upon the happening of a ny 
o ne of the following events: 

(i) a Substantial Destruction; 

(ii) a determination that the requirements of the 
Acceptable Range of Reconstruction Cost have not been met; 

(iii) receipt of a written request of Owners representing 
at least five percent (5%) of the total voting power of the 
Owners requesting such action; or 

(iv) failure or inability to make a determination as to 
the Acceptable Range o f Reconstruction Cos t within sixty 
(60) days of the date of destruction. 

Section 10 . 03 - Reconstruction. 
reconstruct ion shall commence as 
any one of the following events: 

The repair, rep lacement or 
soon as practica~l e following 

(a) a d·:: termina tion that the requ irem,2nt s 0£ th '-:? A::.:ccrt<~.b 1 e 
Range of Reconstruct ion Cost have been mec , exc~? ~ that i f 
Reconstruction Assessments must be levied, s uch ~~~k s ha ll not 
commence until ten ( 10) da ys have e lapsed f o llowing the deli·..re :ry 
of the notice of the Reconstruction Assessment to all Owners 
required to pay Reconstruc tion Assessments. T h~ notice of 
es timated Reconstruction Assessment required to be de liverad t o 
each suc h Owner as hereinabove provided in this 11...r.-t i c le shall 
sati sfy this cond i tion if the actual amount oft.he Rec onstruction 
Assessment does not exceed the estimated amount set fort h in the 
said notice ; 

(b) approval of such action by not less than thirty-three 
percent (33%) of the voting power of the Owners; or 

(c) failure to receive written approval not to proceed with 
the repair, replacement or reconstruction of the required 
percentage of First Mortgagees or Owners required under the 
Article entitled "Mortgagee Protection" of the Declaration within 
one hundred twenty (120) days of the date of the destruction. 

Section 10.04 - Proceeds of Insurance. All insurance proceeds 
shall be paid to the Association to be used for the benefit of 
Owners, mortgagees and others as their respective interests 'shall 
appear. In the event any portion of the insurance proceeds were 
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paid to a mortgagee, an amount equal to the amount paid to such 
mortgagee shall be paid to the Board by the Owners. In the event 
any Owner fails to pay such amount within thirty (30) days of a 
writ ten demand therefor by the Association, the Board may levy a 
Special Assessment against such Owner and his Lot for such 
amount. 

Section 10 . 05 - Reconstruction Assessments. If necessary, the 
Board shall levy a Reconstruction Assessment against the Owners 
at such time and in such amount determined necessary to cover the 
costs of repair, replacement or reconstruction in excess of 
insurance proceeds. 

Section 10 . 06 - Compliance with Plans . Any reconstruction 
undertaken pursuant to this Article shall substantially conform 
to the original plans and specifications unless other action is 
approved by a majority of the voting power of the Association. 

Section 10.07 - Determination of Allocable Proceeds. The amount 
of insurance proceeds "allocated" or "allocable " to an Affected 
Common Facility shall be determined pursuant to this Section as 
follows: 

(a) In the event the insurance carrier allocates insurance 
proceeds among Affected Common Facilities and such a llo:.::at. ion .i.s 
approved by the Board, such allocation shall be final and binding 
upon the Owners a nd mortgagees. 

(b) In the event the insur·ance ca.rrier fa i ls t o aJ.loc;:;. t ,:? tl': t:.: 
insurance proceeds , such allocation sha l l b!::: d ::;t.e1:1.,ined by 
multiplying the a.mount oi ins urance proceeds availe.bl e for: 
distribution by a fraction, the denominator of which i s the total 
decrease of M.A.I. appraised fair market value of all of t he 
Affected Common Facilities and the numerator of whi.ch is the 
decrease of M.A.I . appraised fai r market value of e ach such 
Affected Commo n Facility. The appraised values shall be 
determined by an M.A.I. appraiser selected by the Board . Such 
allocation shall be final and binding on the Owners, the 
mortgagees and the Association. 

Section 10.08 - Distribution of Insurance Proceeds. In the event 
there has been a decision not to repair, replace or reconstruct 
any partially or totally destroyed Insured Improvements, the 
Board shall retain the insurance proceeds allocated to each 
Affected Common Facility ·in the general funds of the Association 
subject to the prior rights of all mortgagees holding mortgages 
encumbering the particular Affected Common Facility for which 
such insurance proceeds have been allocated. 

Allocable proceeds paid to mortgagees shall be paid in the order 
of their recorded priority on such Affected Common Facility. 
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Section 10 . 09 - Payment of Mortgagees. Any insurance proceeds 
paid to a mortgagee pursuant to this Article shall be paid in the 
amount required by such mortgagee, but not to exceed (i) the 
outstanding indebtedness secured by said mortgage, or (ii) the 
insurance proceeds allocated to such Affected Common Facility as 
hereinabove provided in this Article, whichever of (i) or (ii) is 
the lesser. 
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ARTICLE XI 

EMINENT DOMAIN 

Section 11. 01 - Definition of Taking . The term "taking " as used 
in this Art icle shall mean condemnation by eminent domain, or by 
sale under threat thereof , of all or part of the Association 
Property. 

Section 11.02 - Representation by Board. In t he event of a 
taking, the Owners hereby appoint the Board and such persons as 
the Board may delegate t o represent all o f the Owners i n 
connec tion with the taking. The Board shall act in its sole 
discretion with respect to any awards being made in connection 
with the taking and shall be entitled to make a voluntary sale to 
the condemner in lieu of engaging in a condemnation action . 

Section 11.03 - Award . Any awards received on acco unt of the 
taking of Association Property other than Exc lusive Use Common 
Area shall be paid to the Association and shall be retained in 
the general funds of the Association subject to the prior rights 
of any mortgagee holding an encumbrance upon any Association 
Property for which such award has been paid . 

Section 11.04 - Inverse Condemnation . The Board is authorized to 
bring an action in inverse conde mnation. In such event , th e 
provisions of this /l.rticle shall apply with equal for.c e . 
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ARTICLE XII 

PARTY WALLS 

Section 12.01 - Definition. Each wall o r fence which is placed 
on the dividing line between two Lots shall constitute a party 
wall, and, to the extent not inconsistent with the provisions of 
this Article, the general rules of law regarding party wall s and 
liability for property damage due to negligence or willful acts 
or omissions shall apply thereto . A party wall shall be 
considered to adjoin and abut against the property line dividing 
the Lots from the bottom of the foundation over the full length 
and height of any wall or fence. 

Section 12 . 02 - Use. Owners whose Lots are separated by a party 
wall shall equally have the right to use such party wall,. except 
that each shall have the right to the exclusive use of the 
surface of the wall on his side. Nei ther such Owner shall use 
any portion of such party wall so as to interfere with the use 
and enjoyment of the other Owner. 

Sectio n 12.03 - Sharino of Repair and Maintenance. The cost of 
reasonable repair and maintenanc e of a party wall shall b e 
shared by the Owners who make use of the wall in proport i on to 
such use . 

Sect ion 12.04 - Destruction . If a party wall is destroyed er 
damaged by fire or other casualty, any Owner who has used the 
wal l ma y r estore it, a nd if t he othe r Owners ther'..:a.fter ma.k ,_ u ::;:; 

of t he wall, they shall contribute to the c ost o f restora tion 
thereof in proport i on to such use wi thout prejudice, however, to 
the right of any such Owne rs to call for a larg~r contri!)ution 
from t he others under any rule of law regarding liability for 
negligent or willful acts o r omissions . 

Section 12.05 - Right to Contribution Runs With Land . Tha r ight 
of an Owner to contributio n from any other Owner under this 
Article shall be appurtenant to the land and shall pass t o such 
Owner's successors in title . 

Section 12.06 - Arbitration. In the event of any dispute 
arising concerning a party wall, or under the provisions of this 
Article, said dispute shall be submitted to the Board for a 
resolution thereof. In the event the Board cannot or will not 
resolve such dispute, it shall employ an arbitrator for said 
purpose. Said arbitrator shall be selected at the discretion of 
the Board but shall be a member of the American Arbitration 
Association . The arbitrator who is chosen by the Board shall 
resolve said dispute pursuant to the prevailing rules of the 
American Arbitration Association and the requirements of the law 
of the State of California. 
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ARTICLE XIII 

ANNEXATIONS 

Real property may be annexed to and become subject to 
this Declaration by any of the methods set forth hereinafter in 
this Article, as follows: 

Section 13.01 - Plan of Development. Declarant intends to 
sequentially develop the Annexation Property on a phased basis; 
however , Declarant may elect not to develop all or any part of 
such real property, to annex such real property to this 
Declaration in increments of any size whatsoever, or to develop 
more than one such increment at any given time and in any given 
order. Moreover, Declarant reserves the right to subject all or 
any portion of the Annexation Property to the plan of this 
Declaration or one or more separate declarations of covenants, 
conditions and restrictions which subjects said property to the 
jurisdiction and powers of a homeowner association or other 
entity with powers and obligations similar to the Association and 
which is not subject to the provisions of this Declaration. 

~ Although Declarant shall have the ability to annex the Annexation 
Property as provided in this Article, Declarant shall not be 
obligated to annex all or any portion of such property, and suc h 
prope rty shall not become subject to this Declaration unless and 
until a Supple mentary Declaration shall have been s o executed and 
r ecorded. 

Sect i on 13 . 02 - Annexation Without Approval . Al l or any part of 
the An nexat ion Property may be anni:-rne d t.o and become subject to 
this Declaration and sub ject to the jurisdiction of the 
Association without the approval, assent or vote of the 
Association or its Members, prov ided that: 

( a) the recordation of the Supplementary Declaration 
annexing a new Phase is effected prior to the third anniversary 
of the issuance of the original Fina l Subdivision Public Repo rt 
f o r the immediately preceding Phase ; a nd 

(b) the DRt has agreed to issue a Final Subdivision Public 
Report which shall be deemed to be evidence that Declarant has 
furnished proof satisfactory to the DRE that (i) no proposed 
annexation will result in overburdening of the common interests 
of the then existing Owners, and (ii) no proposed annexation will 
cause a substantial increase in Assessments against existing 
Owners which was not disclosed in Final Subdivision Public 
Reports under which pre- existing Owners purchased their 
interests. 

Section 13 . 03 - Annexation Pursuant to Approval. Upon approval 
in writing of the Association, pursuant to the vote or written 
assent of sixty-seven percent (67%) of the total voting power of 
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Members other than the Declarant as such voting power is 
determined pursuant to the Section entitled "Voting Rights" of 
the Article entitled "The Association" of this Declaration, any 
person who desires to add real property other than the 
Annexation Property to the plan of this Declaration and to 
subject such property to the jurisdiction of the Association, may 
file or record a Supplementary Dec laration. The provisions of 
this Section shall also apply to the Annexation Property 
subsequent to the expiration of the power of Declarant to annex 
such property without the approval of the Members as provided in 
this Article. 

Section 13.04 - Effectuation of Annexation. Upon the 
satisfaction of all of the conditions contained- in this Article, 
the recordation of a Supplementary Declaration in the Official 
Records shall constitute and effectuate the annexation of the 
Annexed Property described therein, making said Annexed Property 
subject to this Declaration and subject to the functions, poweis 
and jurisdiction of the Association, and thereafter said Annexed 
Property shall be part of the Covered Property and all of the 
Owners of Lots in said Annexed Property shall automatically be 
Members. The Supplementary Dec laration shall incorporate by 
reference all of the· covenants, conditions, restrictions, 
easements and other provisions of this Declaration, and may 
contain such complementary additions or modif icatio ns of the 
covenants, conditions· a nd restrictions in this Declaration a s 
may be necessary to reflect the different character, if any, of 
the Annexed Property as are not inconsistenc. with th·a plcn of th -=-? 
Declaration. In no event, howe ve r , shall any such Suppl 2mentary 
Declaration revoke, modify or add to the covenants es~ablished by 
this Declaration or by any prior Supp lementary Declaration with 
respect to property covered by this Declaration at the time of 
the recording of the said Supplementary Declaration. 

Section 13.05 - Mergers or Consolidations. Upon a merge r or 
consolidation of the Assoc iation with ano ther association which 
merger or consolidation must be approved by the vote or wri tten 
assent of sixty- seven percent (67%) of the total voting powe r o f 
Members other than the Declarant, the Association's properties, 
rights and obligations may, by operation of law, be transferred 
to the surviving or consolidated association, or, alternatively, 
the properties, rights and obligations of another association 
may, by operation of law , be added to the properties, rights and 
obligations of the Association as a surviving corporation 
pursuant to a merger. The surviving or consolidated association 
may administer the covenants, conditions and restrictions 
established by this Declaration within the Covered Property, 
together with the covenants, conditions and restrictions 
established upon any other property as one plan . 

Section 13.06 - Deannexation. A Phase may be deleted from ' 
coverage of this Declaration by the Declarant as long as (i) no 
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Lot has been conveyed in a transaction that requires t he 
delivery of a Final Subdivision Public Report, (ii) no 
Association Property wi thin such Phase has been conveyed to the 
Association, and (iii) no Assessments have been levied against 
any of the Lots within such Phase. 
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ARTICLE XIV 

MORTGAGEE PROTECTION 

Sectio n 14.01 - Priority o f Mortgage Lie n. No breach o f the 
covenants, conditions or rest r ictions, nor the . enforcement of any 
lien provisions contained in t his Declaration, shall affect, 
impair , defeat or render i nvalid the lien or c harge of any 
mortgage made in good faith and for value encumbering any Lot, 
but all of said covenants , conditions and restrictions shall be 
b i nding upon and effective aga i nst any Owner whos e title is 
derived through foreclosure or trustee's sale, or otherwise, with 
respec t to a Lot. 

Section 14.02 - Curing Default s . A Mortgagee , or the immediate 
t ransferee of such Mortgagee, who acquires title by judicial 
foreclosure, deed in lieu of f o reclosure or trustee's sale shall 
not be obligated to cure any breach of the provisions of this · 
Declaration which is noncurable or of a type which is not 
practicable or feasible to cure . The d e termination of the Board 

~ made in good faith as to whether a breach is noncurable or not 
f e asible t o cure shall b e final and binding o n all Mortgagee s. 

Sectio n 14.03 - Resale. It i s inte nded that any l oan to 
fac i litate resale of a ny Lot af t e r j udicial foreclosure, deed in 
l ieu o f foreclosure o r t rustee's s ale is a l oan made i n good 
fa ith a nd for value a nd e nt i t l ed t o all o f the r ights and 
prot ections a fforded to other Mortgagees. 

Section 14 . 04 - Limitations by FHLMC . Unless s i xty- seve n percent 
(67%) of t h e Firs t Mo r tgagees (based on o n e vo t e for each First 
Mo rtga g e o wned) or sixty-sev e n percent ( 67% ) of t he voting power 
of the Members o ther than Declarant have given their prio r 
written approval , t he Association is not entitled to take any of 
t h e fol lowi ng actions : 

( a ) by a ny ac t or omission s eek t o abando n, par tition, 
s ubdivide, encumber, s el l or transfe r t he Association 
Property; provided, however, the granting of easements for 
public utilities or other public purposes consistent with 
the intended use of the Association Property is not a 
transfer in the meaning of this clause; 

(b) change the method of determining the obligations, 
Assessments, dues or other charges which may be levied 
against an Owner; 

(c) use hazard insurance proceeds for losses to any 
Association Property, for other than repair, replacement or 
reconstruction; 
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(d) fail to maintain fire and extended coverage 
insurance on t he Association Property and the Improvements 
thereto in an amount less than one hundred percent (100%) of 
the insurable value based on current replacement cost; and 

(e) by act or omission change, waive or abandon any 
scheme of regulations, or enforcement thereof, pertaining to 
the architectural design or the exterior appearance of 
units, the exterior maintenance of units, the maintenance of 
the Association Property including, without limitation, the 
party walks or common fences and driveways, or the upkeep of 
lawns and plantings . 

Section 14.05 - Notice . A First Mortgagee, upon request, shall 
be entitled to t~mely written notice of default in the 
performance of the obligations imposed by the Association 
Management Documents by the Owner whose Lot is encumbered by a 
Mortgage held by such First Mortgagee which default remains 
uncured for a period of sixty (60) days . 

Section 14.06 - Mortgagees Furnishing Information. Mortgagees 
~ are hereby authorized to furnish information to the Board 

concerning the status of any Mortgage. 

Section 14.07 - Conflicts. In the event of any conflict between 
any of the provisions of this Article and any of the other 
provisions of the Association Management Documents, the 
provisions of this Article shall control. 

Section 14 . 08 - Prioritv of Mortgaaee . No thing in t ha 
Association Management Documents shall giv•2 an O, .. :n•.c:r, o r ,-::,1 
other party, priority over the rights of a First Mortgagee i n the 
case of a distribution to such Owner of insurance procegds o r 
condemnation awards for losses to or a taking of &ny Associa~ ion 
Property. 

Section 14. 09 - Payment of Taxes or Pre miums. Mortgagees may, 
jointly or singly, pay taxe s or other charges which are in 
default and which may or have become a charge against the 
Association Prop~rty unless such taxes or charges are separately 
assessed against the Owners, in which case the rights of 
Mortg~gees shall be governed by the provisions of their 
Mortgages. Mortgagees may, jointly or singly, also pay overdue 
premiums on hazard insurance policies, or secure new hazard 
insurance coverage on the lapse of a policy, for the Association 
Property. Mortgagees making payments pursuant to this Section 
shall be owed immediate reimbursement therefor from the 
Association. Entitlement to such reimbursement shall be 
reflected in an agreement in favor of any Mortgagee which 
requests the same to be executed by the Association. 
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Section 14.10 - Federal Agency Agreement. The Board shall enter 
into agreements with any of the Federal Agencies to the extent 
possible under the terms and provisions of the Association 
Management Documents to take actions that would satisfy 
guidelines and regulations of any such Federal Agency which would 
permit such Federal Agency to purchase, insure or guarantee, as 
applicable, First Mortgages encumbering Lots. 
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ARTICLE XV 

GENERAL PROVISIONS 

Section 15.01 - Enforcement. The Association or any Owner shall 
have the right of action against any Owner, and any Owner shall 
have a right of action against the Association.to enforce by 
proceedings at law or in equity, all restrictions, conditions, 
covenants and reservations , now or hereafter imposed by the 
provisions of the Association Management Documents or any 
amendment thereto, including the right to prevent the violation 
of such restrictions, conditionsr covenants, or reservations and 
the right to recover damages or other dues for such violation 
except that Owners shall not have any right of enforcement with 
respect to Assessment liens . With respect to architectural 
control and Association Rules, t he Association shall have the 
exclusive right to the enforcement thereof unless the Association 
refuses or is unable to effectuate such enforcement, in which 
case any Owner shall have the right to undertake such 
enforcement. Notwithstanding the foregoing o r any other 
provision of the Association Management Documents, judicial 
proceedings must be instituted before any items of construction 
can be altered or demolished in connection with any summary 
abatement or similar -means of enforcing restrictions against any 
Lot Improvement or its use. 

Section 15.02 - No Waiver. Failure by the Association or by any 
Owner to enforce any covenant, condition, restrict ion or 
reservation contained in any of the Association Management 
Documents in any certa in instance or on any particular occasion 
shall not be deemed a waiver of such right on any such future 
breach of the same or any other covenant, condition, restricti.on 
and reservation. 

Section 15.03 - Cumulative Remedies. All rights, options and 
remedies of Declarant, the Association , the Owners or Mortgagees 
under the Association Management Documents are cumulative, and no 
one of them shall be exclusive of any other, and Declarant, the 
Association, the Owners and the Mortgagees shall have the right 
to pursue any one or all of such rights, options and remedies or 
any other remedy or relief which may be provided by law, whether 
or not stated in the Association Management Documents. 

Section 15.04 - Severability . Invalidation of any one or a 
portion of these covenants, conditions, restrictions or 
reservations by judgment or court order shall in no way affect 
any other provisions which shall remain in full force and effect. 

Section 15.05 - Term . The coven ants, conditions and 
restrictions of t h is Declaration s hal l run with a nd bind the 
Covered Property and shall inure to t he benefit of and be 
enforceable by the Association or any Owner, their respective 
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legal representatives, heirs, successors and assigns, for a term 
of sixty (60) years from the date this Declaration is recorded. 
Thereafter said covenants, conditions and restrictions shall be 
automatically extended for successive periods of ten (10) years 
unless an instrument signed by not less than sixty-seven percent 
(67%) of the then Owners has been recorded agr~eing to terminate 
said covenants, conditions and restrictions and there has been 
compliance with the applicable provisions of the Article entitled 
"Mortgagee Protection" of this Declaration. 

Section 15.06 - Construction. The provisions of this Declaration 
shall be liberally construed to effectuate its purpose of 
creating a plan for the development of a residential conununity or 
tract and for the maintenance of the Covered Property. The 
Article and Section headings have been inserted for convenience 
only, and shall not be considered or referred to in resolving 
questions of interpretation or construction. 

Section 15.07 - Singular Includes Plural. 
of this Declaration requires the same, the 
the plural and the masculine shall include 
neuter . 

Whenever the context 
singular shall include 
the feminine and the 

Section 15.08 - Nuisance. The result of every act or omission 
where any provision, condition, restric tion, covenant, easement, 
or reservation contained in this Declaration is violated in whol e 
or in part, is hereby declared to be and constitutes a nuisance, 
and every remedy allowed by law or equity against a pr.ivate 
nuisance , shall be applicable against every such 1:-esul t , and may 
be exercised by the Association or any Owner. Such remedy shall 
be deemed cumulative and not exclusive . 

Section 15.09 - Attorneys' Fees . In the event a c tion is 
instituted to enforce any of the provisions contained in this 
Declaration, the party prevailing in such action shall be 
entitled to recover from the other party thereto reasonable 
attorneys' fees and costs of such su it as determined by the court 
or by arbitration as part of the judgment. 

Section 15.10 - Notices. Any notice to be given to an Owner, the 
Association, or a First Mor tgagee, Insu rer· or Guarantor under the 
provisions of this Declaration shall be in writing and shall be 
deemed to have been properly delivered when directed to such 
addressee at the address furnished by suc h addressee for the 
purpose of notice and placed in the first class United States 
mail, postage prepaid. Notice to Owners shall also be deemed to 
have been properly delivered when personally delivered or 
delivered to a common carrier for personal delivery to the 
addressee, o r delivery to a person giving such notice by 
electronic means. If no address was furnished by an Owner or the 
Association for the p urpose of notice, the notice to an Owner may 
be delivered to t he principal office of the Association and the 
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street address of such Owner's Lot, and notice to the 
Association may be delivered to the address of its principal 
place of business. In the case of co-Owners any such notice may 
be delivered or sen~ to any one of the co- Owners on behalf of all 
co-Owners and shall be deemed delivery on all such co-Owners. 

The affidavit of an officer or authorized agent of the 
Association declaring under penalty of perjury that a notice has 
been mailed to any Owner or Owners, to any Mortgagee or 
Mortgagees, to any insurer or guarantor or to all Owners or all 
Mortgagees, or all insurers or all guarantors to the address or 
addresses shown on the records of the Association, shall be 
deemed conclusive proof of such mailing, whether or not such 
notices are actually received. 

Section 15.11 - Conflicts Between Documents. The terms and 
provisions set forth in this Declaration are not exclusive as 
Owners shall also be subject to the terms and provisions of the 
other Association Management Documents. In the event of a 
conflict between any provisions of any of the Association 
Management Documents with the provisions of another Association 
Management Document, the order of superiority of such documents 
shall be (1) Articles, (2) Declaration, (3) Bylaws, (4) 
Architectural Standards, and (5) Association Rules and the 
provisions of any such document shall be superceded by the 
provisions of the document shown above to be superior to such 
docwnent to the extent of such conflict. 

Section 15.12 - Effect of Declaration. This Declaration is made 
for the purposes set forth in the Rec i t als to this De claration 
and Declarant makes no warranties or representations, express or 
implied as to the binding effect or enforceability of all or any 
portion of this Declaration, or as to the compliance of any of 
these provisions with public laws, ordinances and regulations 
applicable thereto. 

Section 15.13 - Personal Covenant . To the extent the acceptance 
or conveyance of a Lot creates a personal covenant between the 
Owner of such Lot and Declarant or other Owners, such personal 
covenant shall terminate and be of no further force or effect 
from or after the date when a person or entity ceases to be an 
Owner except to the extent this Declaration may provide otherwise 
with respect to the payment of money to the Association. 

Section 15.14 - Nonliability of Officials. To the fullest extent 
permitted by law, neither the Board, the Architectural Committee, 
and other committees of the Association or any member of such 
Board or committee shall be liable to any Owner or the 
Association for any damage, loss or prejudice suffered or claimed 
on account of any decision, approval or disapproval of plans or 
specifications (whether or not defective), course of action, act~ 
omission, error, negl igence or the like made in good faith within 
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which such Board, committees or persons reasonably believed to be 
the scope of their duties. 

Section 15.15 - Construction By Declarant. Nothing in this 
Declaration shall limit the right of Oeclarant to alter the Lots 
still owned by Declarant or the Nonexclusive Use Common Area, or 
to construct such additional Improvements as Declarant deems 
advisable prior to completion of Improvements upon and sale of 
the entire Development. Such right shall include but shall not 
be limited to erecting, constructing and maintaining on the 
Covered Property such structures and displays as may be 
reasonably necessary for the conduct of the business of 
completing the work and disposing of the same by sale, lease or 
otherwise. Declarant shall repair any damage to and complete any 
restoration of the Covered Property caused or necessitated by 
such activities of Declarant within a reasonable time after the 
occurrence of such damage or need for restoration. This 
Declaration shall not limit the right of Declarant at any time 
prior to acquisition of title by a purchase from Declarant to · 
establish on the Covered Property additional licenses, 
reservations and rights-of-way to itself, to utility companies, 
or to others as may from time to time be reasonably necessary to 
the proper development and disposal of the Development. 
Declarant reserves ·the right to alter its construction plans and 
designs as it deems appropriate. Declarant shall exercise its 
rights contained in this provision in such a way as not to 
unreasonably interfere with the Owners' rights to use and enjoy 
the Covered Property. 

Section 15 .16 - Special Rights of Dec larant . A.ri y attempt to 
modify or eliminate any easements or rights reserved to Declarant 
in the Declaration shall require the prior written approval of 
Declarant. As long as the easement described in the subsection 
entitled "Construction and Sales" of the Section entit led 
"Reservations to Oeclarant" of the Article enti tled "Easements 
and Rights" of the Declaration remains in effect (i) Declarant 
shall not be subject to any provisions of the Association 
Management Documents pertaining to architectural control and/or 
use restrictions., and (ii) any amendment to any of the 
Association Management Documents shall require the prior written 
approval of the Declarant. 

Section 15.17 - Inapplicability to Government Property. The 
provisions of this Declaration shall not be applicable to any 
portion of the Covered Property owned by a governmental entity, 
authority or agency and held for a public purpose, but shall 
apply to any Lot owned by such governmental entity, authority or 
agency. 
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ARTICLE XVIII 

EAST BAY REGIONAL PARK DISTRICT REQUIREMENTS 

Parcel C as shown on the map of said Tract 6736 has been offered 
for dedication to the East Bay Regional Park District ("EBRPD"). 
It is intended that the provisions of Sections 831.2 and 831.25 
of the Government Code of the State of California shall apply to 
said Parcel C and the provisions of those sections shall be 
broadly applied to limit the liability of EBRPD for any damages 
or injury to property or for emotional distress . 
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